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IN THE 


Court of EXCHEQUER, 


FROM THE 


Beginning of the Reign of King GE ORGE the Firſt, until 
the Fourteenth Year of the Tun: 19 of King GEORGE 


the Second. 
By WILLIAM BUNBURY, Eq; 
Late of the Inner Temple. . 


Taken in Court by Himſelf, and publiſhed from bis own Manuſcript by 
his Son in Law, George Wilſon, Serjeant at Law. 
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In the SAVOY: 


Printed by HNA TY LIxror, Law-Primer to the King's moſt Excellent Majeſty ; 
for D. Bꝛomne, at the Black Swan without Temple- Bar; J. Shuckburgh, at 
the Sun in Fleet-ſtreet; J. Mozrall, at the Dove in Belk-yard, near . 4 h, 


and Thomas Samul, next the Temple Cloiſters. 
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To the RIGHT HONOURABLR 


Sir THOMAS PARKER, Km. 


Lord CHIEF BARON of his MAJESTY'S 
Court of EXCHEQUER, 


Theſe REPORTS are with the utmoſt Reſpect, 


Humbly inſcribed by 
His LoRDSHIP'“s 


Moſt obedient and obliged Servant, 


George Wilſon. 
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PRE FA 


THE 


CE. 


r learned Author attended Weſt 
minſter-Hall above torty Years, 


chiefly at the Exchequer Bar; but tor 


the laſt thirty Years thereof in that 


Court only: He retired in the Year 
743, and when he took Leave of the 
Court, had been many Years * Poſtman 


there. His long Experience in the 
ſeveral Branches of Buſineſs in the 
Exchequer induced Gentlemen of the 
Profeſſion to deſire his Notes, which, 
in his Lite-time, were all or the great- 
eſt Part of them tranſcribed, are in 


many Hands, and frequently cited in 


Weſtminſter-Hall. 


The Poſtman of the Court of Exchequer is the ſeniot 
Barriſter attending conſtantly at that Bar, who has the Privilege 
of moving there before the King's Attorney and Solicitor General, 


and all his Majeſty's Council. 


t 
From 


The PREFACE. 


— 


From ſome Apprehenſion that theſe 
Caſes might get into the Preſs impro- 
perly, and come out imperfect, and, 
indeed, by the Deſire of ſome Gen- 
tlemen eminent in the Profeſſion, the 
Editor was perſuaded to give the Pub- 
lick a true Copy of ſuch Caſes only, 
as the Author took in Court with his 
own Hand, and are ſettled and cor- 
rected by himſelf from his Notes. 


All the Marginal Notes in this 
Book are the Author's own, except 
one in Page 302, of Walker v. Jackſon, 
coram Lord Chancellor Hardwicke, 


Fuly 22, 1743. / Þ 
July 22, 1743 - rp Re 


* 


AT 


Serjeants Inn, 


December 10, 1713. 


Smith v. Johnſ on. n. 


F a Man depaſtures unprofitable Cattle in his Tive _ 


Ground, he ſhall pay Tithes in Proportion to the Agitment. 
Number of the Cattle and the Value of the Land, 1%, 35, 
generally at the Rate of two Shillings in the Pound ; 
and the ſame Proportion is to be obſerved, it they are 
travelling Cattle that come and go ſucceſſively : Cat- 
tle fed upon Meadow Ground after it is mowed, ſhall 
not pay Tithes, unleſs by Cuſtom. 


"Nev. I4, I714, Sir "= Dodd 3 Lond Chicf 


Baron, and Sir James Mountague made a Baron 
of the Exchequer. 


At Serjeants Inn, February 26, 1715. 


Keddi neton v. Bridzman. 


2. 


— T was ; held by Bury and Bri Barons, that a 


Yelv. 95. Compoſition 5 way x Retainer by Parol can be 


Ga 167 good only for one Vear, being by way of Contract, 


2 Brown. j. but a Leaſe of Tithes even for one Year by Parol 


63 di Wa. would be void: Mountague Baron, ſeemed to be of 


Jones 174. Opinion, that an Agreement between the Parſon and 
4 his Pariſhioner for Years by Parol would be good, 
Latch ag though not for Life, being only an Agreement that 
Gola Rep he will not fue the Pariſhioner for ſo many Years for 

355, ges. Tithes. 


oy 121. 
2 Cro. 637, 


669. 
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D E 
Term. 8. Hilarii 


15. 


2 


Underwood v. Gibbon. Jan. 31, 1715. 3. 


ESOLVED by Bury, Price and Moumtague Tithe Her- 
Barons, * that the Tithes for depaſturing un- feen 


giſtment 


profitable Cattle ought to be paid by the Occupier of Tithe, by 

the Ground, and not the Agiſtor : And by Ld. C. B. 5 
Bury and Price contra Mountague, that Saddle Horſes * z. _ 
ſhall pay no Tithes, no more than Cattle for the Plough Poph. 126. 
and Pale, or Cattle killed for the Uſe of a Man's own 7 Ne 43% 


Family, in reſpect of the Profit that otherwiſe ac- 642, 647. 
crues to the Parſon from theſe. Os. 


429, 384, 
W. Jones 254. 2 Ro. Rep. 191. 2 Bulſt. 183. 


* This was ſettled in the Caſe of Fiſher v. Leman, Nov. 17, 1720. But in 
the Caſe of a Common, the Bill muſt be againſt the Owner of the Cattle (if 
W becauſe the Owner of the Soil has no Profit by it. 


D E 


D E 


Term. Paſchæ 


17 18. , 


8 „ — —— * 5 — 


4 . Rex v. Albert. April 18, 1716. 


The Security 
is to pay nei- 
ther Coſts 
2 the Extent, Hoo and Scanderet were Security to the 
nifance for. Pleader according to the Courſe of the Court; Knight 
feited, which 
was given | A 
2 Plea was made for the Payment of the Money, which ac- 
to an KX- 


N Extent iſſued againſt Albert, Knight puts in 


944 cordingly was paid: Mr. Attorney General moved, 


that the Security ſhould pay Coſts and Intereſt from 
the Time the Recogniſance was forfeited; but Mr. 


Turner and Mr. Ward objected, that they having 


paid the Sum mentioned in the Recogniſance, and 


the Condition being only to abide ſuch Order as 


the Court ſhall make, and the Order that was made 
by the Court being only for the principal Sum, nei- 
ther the Principal nor the Security ought to be any 
further charged; though where a Man is bound in a 
Bond to the Crown, there Intereſt ſhall be allowed in 
reſpect of the Penalty of the Bond, but this Recog- 
niſance is only a Security for a collateral Matter. 
Per Baron Price, If there had been judgment for or 

2 againſt 


his Claim to the Goods ſeized, and pleads to 


afterwards withdrew his Plea, upon which an Order 


Pd 
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De Term. Paſche, 1716. | i 


againſt the King on this Plea, there could have been 
no Coſts of either Side; and it is againſt the Method 
of this Court to pay Coſts upon Extents, though it 
is allowed upon Scire faciass by the new Act of Par- 


liament. 


Per Curiam, Neither Intereſt nor Coſts ought to be 
allowed againſt the Security, no more than againſt the 
Principal : So the Attorney General took nothing by 
his Motion. | 


Rex v. Southerby and Etchins. 5: 


OUTHERBY was outlawed and an Extent iſ- Tbe Land- 


PI. lord not re- 
ſued, and an Inquiſition was taken thereupon, lieved where 


and his Houſe and Goods ſeized by virtue thereof; Sd = 


Etchins the Landlord moved upon the Stat. 8 Ann. to an Outlaw- 
have the Goods delivered to him, ſuggeſting that they Pot Pl. 68, 
had been diſtrained by him for Rent three Days be- 269. 


fore the Extent. 


Per Curiam, Not the Party but the King only is 
concerned in the Outlawry, and we cannot relieve 


the Landlord upon this * Motion. —_— 


The ſame Motion was made in Michaelmas Term, Nev. 26, 1717, between 
The King and Burgeſs, but the Defendant was not relieved, 


D E 
Term. S. Trinitatis, 
1716. 


Funii 10, 1716, Baron Bury made Lord Chief 
Baron in the room of Lord Chief Baron Dodd 
deceaſed. 


— — — 
2 — 


At Serjeants Inn in Chancery Lane. 


6. Mullins v. Pratt. June 28, 1716. 


When the ILL for a Legacy, the Plaintiff ſet forth the 
ww gh Subſtance of the Will, and referred to it when 


Lande may, produced: The Defendant in his Anſwer ſays, He 
1 believes there is ſuch a Will: When the Plaintiff 
came to make out his Proof, he offered to produce 
the Probate; which was not admitted, becauſe it was 
in the Caſe of a real Eſtate, of which the Spiritual 
Court hath no Conuſance; and beſides, the Defen- 
dant hath admitted only, that there might be ſuch a 
Will, but doth not know that it was executed ac- 
cording to the Statute ; otherwiſe, if the Admiſſion 
of the Defendant in his Anſwer had been full, ir 


might have been read. 
I At 


— — 


De Term. g. Trinitatis, 1716. 7 


— —„— 


— 


At Serjeants Inn in Chancery Lane. 
Ayde v. Flower. June 28, 1716. 7. 


Vicar preferred his Bill for Tithe Herbage and AVicar need 
ſmall Tithes; it was objected for the Defen- pon be win 


dant, that Tithes for the Depaſturing of barren and titled to 

unprofitable Cattle may be due of Common Right, lags and 

but not to the Vicar ; therefore it lies upon him to nd. Bar. 

ſhew that he was endowed of it, or at leaſt that it Stone v. 

hath been uſually received by the Vicar, which would _ 

be an Evidence of an Endowment : As to the Tithe 131. 

of Meadow Ground that hath been mowed, of which 

the Vicar has had the Tithe, and after it is depaſtured 

by unprofitable Cattle, there is no Tithe due for that. 

Note; The Copy of the Valor Beneficiorum (which was 

taken by Commiſſion in the Reign of Hen. 8.) was 

produced, and it did not appear that this Demand of 

the Plaintiff was mentioned there among the other 

* ſmall Tithes. Lord Chief Baron Bury and Mounta- 

I gue contra Price, That the Bill ſhould be diſ- 
miſſed. 


N. B. It was objected to an Evidence, that he had — 
the Inheritance of Lands within the Pariſh (though Inberitance 
he was not an Inhabitant, and the Lands were in the % and in 
Hands of a Tenant) and therefore his Evidence would (intheHanes 
be to diſcharge the Inheritance of the Lands of the * ge 
Tithes ; which would be ſuch an Advantage to him, his Credit. 
as to render him not indifferent : But notwithſtand- 
ing this Objection, which goes only to the Credit of 
a Witneſs, he was admitted to be read. 


Mr. Porteſeue Aland being made a Baron, this 
Cauſe was reheard July 17, 1717, and then the 
Plaintiff 
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8 De Term. J. Trinitatis, 1716. 


Plaintiff produced the Endowment of the Vicar by 
the Dean and Chapter of York, whereby the Vicar is 
endowed de omnibus & omnimodis minutis Decimis qui- 
 buſcunque :. And as to the Yalor Beneficiorum it was 
ſaid, That there were other Tithes not mentioned in 
that Book, which the Defendants themſelves admit 
belonged to the Vicar; and by the Opinion of the 
four Parons, the Defendants were decreed to account 


with Coſts. 


8. T was ſaid in the Caſe of Fucks v. Phelps, That if 


Modus. a Man libels in the Spiritual Court for Tithes in 
LNG Kind, and the Defendant in that Court pleads a Mo- 


8 dus, and the Spiritual Court reſuſes that Plea, a Pro- 
etley 133. | 


13. Co. Car. hibition ſhall go: A Man may libel below for a Mo- 
237. Latch dus, or for Tithes due by Cuſtom ; but it the Modus 


48. I Vent. > * 
205. Hob. or Cuſtom be denied, the Spiritual Court cannot 


247. 3 Reb. 
527. Hard. Pr oceed. 


406. 
Poſt Pl. 21. 


At Ser jeants Inn in Chancery Lane. 


9. Nes v. Peck. July 4, 1716. 


An Trent A Hiri facias iſſued out of the Court of Common 
comes to t . . . 
Sheriff's Pleas at the Suit of Roberts againſt Peck, which 
Hands be- 


lands be- Fieri facias was teſted 30 Aprilis, by virtue of which 
turn of a Fi- the Sheriff levied the Goods, &c. but beſore the Sale 


eri facias, 


and bee thereof, or the Return of the Writ, an Extent came 
the Goods to the Sheriff at the Suit of the Crown to levy the 


1 Goods, &c. of Peck, teſted 20 Maii. The Sheriff re- 


ſold. turned this ſpecial Matter on the Fieri facias, and 
likewiſe upon the Extent, into the Court of Exche- 

quer, in which it was ſaid, That Peck fuit poſſeſſiona- 

tus of the Goods the 3zoth of April; upon which 

Mr. A. moved to quaſh the Inquiſition, and Mr. F. 

moved that the Sheriff might amend his Return. 

Baron 


De Term. J. Trinitatis, 1716. 9 


Baron Price was for quaſhing the Inquiſition, which 
being found by a Jury, he did not ſee how the She- 


riff could amend it: Lord Chief Baron Bury and Ba- 
ron Mountague were of Opinion the Sheriff might 


a amend his Return, and an Order was made ſor that 


Purpoſe, which was what the Counſel for the Sheriff 


Wanted, to indemnify him, in caſe any thing had 


been moved againſt him in the Common Pleas upon ; * 236. 
the Return of the Fieri facias. IN. B. It was taken Pyer 65. 
for granted, that though the Goods were levied by 5 08 
virtue of the Fieri facias three Days before the Teſte Polt Pl. 68. 
of the Extent, yet that was no Bar to the Crown : 

But guere if they had been fold, for then Execution 


had been executed. 


Powell v. Robinſon. I 10. 


F* HE Admiralty granted a Warrant according to Prohibition 

the Courſe of their Court to ſeize a Ship, and 2 

before a Libel was exhibited, a Prohibition was moved 

for, which was alledged to be too ſoon, the Warrant 

being only in Nature of Proceſs to bring them into 

Court, and it not yet appearing that the Admiralty Foſt Pl. 317. 


had no Juriſdiction : But it being inſiſted upon of 


the other Side, that it was the conſtant Practice not 
to exhibit any Libel on fuch Warrant, but to pro- 
ceed only on the Warrant, and Precedents being cited 
of Prohibitions granted in like Caſes, a Prohibition 
was awarded per Lord Chief Baron Bury and Price 
contra Moumtague. | 


Adams v. Carter. FEY 
Olive v. The ſame. 


WO Infra exhibited the ſame Day for Hob. 128. 
the ſame Matter, both ſhall be ſet aſide. 


D DE 


D E 


Term. S. Hilarii, 
1716. 


January 24, 1716, John Forteſcue Aland Eſquire 


made a Baron of the Exchequer. 


"I * 


8 


12. Benſon v. Watkins. Feb. 20, 1716. 


Modus, ILL by an impropriate Rector for Tithes; De- 
r fendant inſiſts upon ſeveral Modus's, viz. Five 


fendant o Shillings per Acre for Wheat and Rye; four Shillings 


account for per Acre for Summer Corn; three Shillings per Acre 
Ning in for Meadow, &c. The Court diſallowed theſe Mo- 
Adus's, and decreed the Defendant to account, they 
Pot Fl. 25. being too rank, and too near the Value of the Land, 
eſpecially when theſe Modus's were ſuppoſed to com- 

mence when the Land was at a much leſs Value, and 

the Money at a much greater. It was faid in this 

Caſe, that the only Difference between a Modus and 

Gaxden a Compoſition is, that the firſt is Time out of Mind, 
Biken and the laſt only a late Agreement. All the Garden 
- Ground in England ſhall pay Tithes for different 
Aftermath. Crops 3 Turnips, when they are pulled ought to pay 
dete ra: Tithes, though never ſo often ſowed, and though 
Godol. Rep. Upon the ſame Land. Tithes of * Aftermoath ſhall 
EE be paid, but not Tithes of After-paſture, unleſs by 
Car. 2. Mar- Cuſtom. But guere de les Points durrein. Ac 2 e 
gets v. But- 42. —— 5 5 . D E 


cher. 
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Term. Paſchæ, 


1717. 


1 Lamb v. Bowes. May 17, 1717. 13. 


IR Conſtantine Phipps * moved for an Injunction, Injuncton. 
becauſe the Defendant had only demurred to the 
Bill without pleading or anſwering, which he al- 
ledged was only in Delay. The Court refuſed to 
grant an Injunction upon this Reaſon, but ordered 


the Demurrer to be ſet down to be argued at a ſhort 
J Day. | | 


4 1 8 1 
3 . K 


2 Pierce v. Johns. May 18. 14. 


* 
28 892 
er I 


B. LL for an Account of ſeveral Sums of Money; A Judgment 
Defendant pleads a Verdict and Judgment at ae, n 


Law for the Money demanded by the Bill. Per Cu- — 2 
iam, The Plaintiff cannot be eſtopped by this Ver- 
dict, for there is no ſuch Thing as an Eſtoppel in a 


Court 


* Nov. 6, 1724. The like Motion was made in a Cauſe between Ram and 
Bradbury aH; the Defendant Bradbury demurred to the whole Bill, being for 
diſtinct. Matters againit ſeveral Defendants : But the Court (Price, Page and Gil- 


bert) denied the Injunction, and would not compel the Defendant to argue his 
Demurret before the Day, having been in no Delay. & 


= De Term. Paſche, 1717. 
Court of Equity, it is only a Term of Art at Law: : 
If a Bill is preferred where there has been a ſtated 
Account, and the Plaintiff ſets forth particularly one 
or more Items that are wrong charged; though the 
Defendant may plead the ſtated Account, yet he 
muſt anſwer to thoſe Items particularly ſet forth by 
the Plaintiff; and in that Caſe we often open the 
Account : Here the Defendant has anſwered to what 
he had pleaded to, and that muſt over-rule his Plea. 
15 Ridge & U & al v. Hudſon & al. 
May 23. 
Deviſe to By his Will deviſes, that Truſtees ſhall ſell his 
Fa puny real Eſtate, and what ariſes by ſuch Sale ſhall 
and the Mo- go to his Daughter and her Iſſue, and if ſhe die 
2 221 without Iſſue, then to two other Daughters. Plain- 
— - tiffs preferred their Bill to have the real Eſtate ſold, and 


and if ſhedic to have the Money ariſing by ſuch Sale; but che two 
maden Daughters Defendants oppoſed it, becauſe of the 
two other contingent Intereſt they had by the Will, in caſe the 
Ray: 154 Plaintiff died without Iſſue: But the Plaintiff inſiſted 
there could be no ſuch Limitation of a Chattel, as 
ber zan this would be, if the Land was fold: And the Court 
accordingly did decree a Sale to be made; for it 
would be prepoſterous to oblige the Truſtees to ſel] 
Lands in order to lay the Money arifing out again on 
Lands; and being the Plaintiff was of Age, ſhe could 
bar her two Siſters by a Recovery, which this Court 
might fave the Trouble and Expence of, by de- 
creeing this Sale, and converting the Land into 


Money. 


2  Fenkins 
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De Term. Paſcha, 5 3 


1 . —˙ A Co adit. Dt 006. . ꝶ—ͤ— — _— — —————————— 
* 


Jenkins qui tam, Cc. v. Ie 16. 
May 31. 


14 Car. 2. — II. ſet?. 29. for a Commiſſion Wines 
to examine Witneſſes abroad, in order to make uſe ai in 
of the Depoſitions at the Trial of the Cauſe, though make uſe of 
the Words of the Act are, « 4 Commiſſion out of the - ops. 
High Court of Chancery; but he inſiſted, this being a \-- aw 
remedial Law, and though it mentions only one In- 
ſtance, yet it ſhall extend to others within the ſame Hard. 506. 
Equity: As the Act which ſays Juſticiarii ſhall grant Hard. 32. 
a Bill of Exceptions, has been extended to the Chan- 
cellor in the Petty Bag, and the Barons of the Ex- 
chequer, the Statute of Cürcumſpectè agatis ſays, Gir- - 
cumſpette agatis circa res rangentes Epiſcopum Morvi- 
cenſem, which, Lord Cole ſays, is put only for an In- vide Co. 
ſtance, and cients to other Bi ops. The Statute Mz: Cart. 
of WYeſftm. gives an Action of Debt upon an Eſcape 
againſt the Warden of the Fleet, and this has been 
conſtrued to extend to Sheriffs, Gaolers, &c. though 
only the Warden of the Fleet is named. Lord Chief 
Baron Bury and Baron Price were of Opinion that 
ſuch Commiſſion ſhould go, not upon the Act of 
Parliament, but by virtue of their original Juriſdic- 
tion; Baron Forteſcue Aland, that it might go, even 


upon the Statute ; Baron Mountague eg in 
both. 


& 
Sin Robert Raymond moved upon the Stat. 13 & Commiſſion 


D E 


Term. S. Trinitatis, 
1717. 


17. Rex V Oliver. June 21, 1717. 


If a Diſtreſs 
be for any 
Duty to the 


F there be a Diſtreſs for any Duty to the Crown, 
the Perſon diftrained cannot replevy, no more 
— 2 in the Caſe of a Fee Farm; and if he does, an 
ſtrained can- Attachment ſhall be granted for. this Contempt. 
bot IP: Oliver a Conſtable, who was fined by the Commiſß- 
fioners of the Land-Tax, and diſtrained upon, reple- 
vied: But note, he was diſcharged of this Contempt 

by the Act of Pardon. 


Rex v. The Tenants of Lord Derwent- 


water. July 10. 

How the Mn: Solicitor General moved upon the Statute ſor 
Court of 

Exchequer appointing Commiſſioners to inquire into for- 
_—_— feited Eftates of Perſons in the Rebellion ; the Com- 
. Certificate of miſſioners having certified to this Court, that the 
—4 4 Defendants were poſſeſſed of ſeveral . forfeited, 
quire into that they did not diſcloſe them according to the Di- 
tas, rection, and within the Time limited by the Statute: 


ſtates. 
{ 2 There 


8 


— — — 


De Term. J. Trinitatis, 1717. 15 


— 


There was an Affidavit of the Commiſſioners ſigning 
the Certificate, and likewiſe a Copy of the Attainder 
of Lord Derwentwater, and, therefore he now moved 
for Exchequer Proceſs againſt them, vis. a Scire fa- 


cias. But per Curiam, The Clauſe relating to the 


Certificate is applicable only where the Tenants com- 

mit Waſte, &c. but by the Clauſe of not diſcloſing, 

Sc. the Forfeiture veſts in the Crown without Of- 
fice, and you may take the fame Method as for. 
Lands forfeited for Treaſon. Baron Forteſcue Aland, 

A Scire facias is always grounded upon a Judgment ; 

and if we ſhould allow it on this Certificate, it would 

be giving Judgment that the Tenants had forfeited 

two Years Value, and the more proper Method would 

be by Information ; and they would not permit the 

Certificate to be inrolled “. 


Reynel v. Rogers. July 17. 19. 


EYWNEL preferred his Bill againſt Rogers for A Compoli- 


tion for 


Tithe of Hops; the Defendant inſiſts upon a Tithes can- 
Compoſition ; Plaintiff ſays he gave Notice to deter- nas deter- 
mine the Compoſition ; but being the Compoſition Part, and 

continued as 


appeared to be for all ſmall Tithes, and the Notice ,, the reg. 
to determine only as to Hops: The Bill was dif- 1 Sd. 443. 


miſſed, becauſe you cannot determine a Compoſition gat. ,rz 


as to Part, and let it continue as to the reſt +. * $4: 
RNaym. 14. 


N | Yelv. 94, 
* By a ſubſequent Statute 4 Geo. on ſuch Certificate the Court of Exchequer 131. 


is to proceed as on an Inquiſition; and upon Mr. Solicitor General's Motion on 
ſuch Certificate, June 13, 17 19, the Court ordered a Scire facias, as upon an 
Inquiſition found. 

+ It was ſaid by Baron Price, It is Time enough to give Notice to determine 
an Agreement for a Compoſition before the Reaping of Corn, and picking Hops, 


but not after. Feb, 19, 1717. 


Pettifer 


Say on i ewes... << wn ak 
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16 25 De Terms. J. Trinitatis, 1717. 


 forfeits Anſwer, that 


20. Pettifer v. James. July 19. 


Aer A BILL was preferred by a Widow for her Moiety 


Menſa & and Widow's Chamber, according to the Cu- 


4 - ſtom of the 1 of London; Defendant inſiſts in his 
e was divorced by Sentence in the 
. Spiritual Court a Menſa & Thoro for Adultery, and 


Widows therefore that ſhe ought not to be intitled to her cu- 
which ſhe is ſtomary Part: Lord Chief Baron Bury was for the 
1 n- Plaintiff; but by the Opinion of Price, Mountague 
the Cuſtom and Forteſcue, Barons, the Bill was diſmiſſed ; and 
or Yona Price ſaid, She comes with a very ill Grace into a 
8 908. Court of Conſcience to be relieved in this Caſe; that 
© 4. the Civilians were all of Opinion that Mrs. Sayer had 
Rep. 194 forfeited her Right to the Adminiſtration 5 living 

in Adultery with the Murderer of her Huſband, and 

Pari ratione the Widow here ſhould forfeit her Right 


to the Diſtribution. 


DE 


” 8 
#" Sad N 
r 
* 7 


Term. S. Michaelis, 


. 


Offtey v. Whitehall. 21. 


HIS Diſtinction was taken, that if a Man libels At what 
in the Spiritual Court for Tithes in Kind, and Time it is 


or is not too 


the Defendant below ſuggeſts, and inſiſts upon a late to come 
Modus, there the Spiritual Court has no Juriſdiction Sq 
to try the Modus, their Method of Trial of Preſcrip- 2 
tion being different from ours; but if a Man libels win 


On. 


for a Modus, and the Defendant admits the Modus, 18d. 251. 
the Spiritual Court may proceed in that Cauſe : But 2 $atk. 5 
even in the firſt Caſe, if they permit them to pro- 
ceed to SentEnce, they come, then, too late for a 
Prohibition, being it is pro defects Triationis only; 
but you are never too late, where it is pro defect. 


Juriſdictionis. = 


IF a Bill be preferred for a Matter or Sum beneath 22. 


the Dignity of the Court, it may be diſmiſſed as 83 
well upon Motion as by Demurrer. Per Price Baron, Court. 


Hou. 15, 1717 ®. 


* Where there is a Fraud, or it is a complicated Matter, the Bill will be re- 
tained, though the Sum be never ſo ſmall, 


F | Doctor 


2 2 — 4 5p 
ap». <A „ % à2＋j 2 123 N 


18 De Ter, erm. . Michaelis, 1717. I 


. e * 
K.. „„ - —__- * 


23 Doftor Shane v. Heatfield. Dec 15. 


BillforTires- Tu E Plaintiff brou ght his Bill for Treaſure trove 
— within his Manor, and to diſcover what was 1 5 


diſmiſſed 
— . found: The Caurt faid the Bill was proper enough, Y 
nas to the Diſcovery, . but. he could have no Relief, ; 


becauſe he might bring an Action of Trover; and q | 
the Bill was diſmiſſed with Coſts, . 


9 E 


DE 


Term. S. Hilarii, 


I7I7. 


In Domo Procerſim, Jan. 24, 1717. 
Nicholas v. Elliot. 24. 


/ ATTHEW VIC H OLAS Clerk, Vicar of Tithes of 
Shalford, in Hilary Term 10 3 preferred Ras and 


ſet 


his Bill in 4" Court of Exchequer againſt Elliot the ang place! 
Farmer of the impropriate Rectory (among other grail Tithes, 
Things) for the Tithes of Peas and Beans; and allo 
preferred his Bill in the ſame Court afterwards againſt Vide 1 
Auſten Eſquire, the Impropriator, and had a Decree ; "a __ 
for the ſame, though it was inſiſted by the Defen- 1724, Poſt. 
dants, that the Vicar was only intitled to the Tithes 
of Peas and Beans * ſet and planted in Rows and 
Ranks, that have been hoed and weeded with the 
Hand, where the Ground has been turned with the 
Spade, as well in open Fields as in Gardens; but not 
where they have been ſet in Rows and Ranks, and 
hoed and weeded with the Hand, where the Ground 


* Quere if the Quantity or Place of ſowing will alter the Nature of the Tithe. 
3 Lev. 365. | 
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has been en turned = with the Plou Yr Fre rom this 
Decree there was an Appeal to the Houſe of Lords, 
and it was there affirmed 24 Jan. 1717. 
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5 Smith v. Roocli. 
Modus too HE Barons were of Opinion, that a Modus of 
8 one Shilling in the Pound for Paſture, accord. 
Ante Pl. 12. ing to the Value of the Land, was a void Modus, as 
Poſt FI. 246. js alſo a Modus of one Shilling in the Pound ac- 


cording to the Value of the Rent. 


26. Bate v. Spracking. Feb. 18, 1717. 


38 II was decreed by the Court, that no Tithe ſhould 
Poles, Milk, 1 be paid of Hop-Poles, that Tithe Milk ought to 


: boy Abr. be every tenth Meal, and that in all Caſes where you 


Godol. Rep. do not make out at fon Cuſtom, you muſt pay ac- 
1 800. 283, cording to the“ Canon. Mr. Ward quoted the Caſe 


1 of Chitty v. Reeves, in Scaccario, Term. Trin. 3, Jac. 


Milk, poſt 1687, wherein it was reſolved, that + Tithes of 
Pl. 123. 


Daz, Hops are not to be paid till alter they are picked, 
Oliver. and before they are dried, every tenth Meaſure. 


1 
* Ou re as to this. r arte . . 1 


+ The Tithing of 110 85 was ſektled in * FAY of 27 — v. hondeer "Im | 
S. Mich, Nov. IO, 3 8 Nr Are. /7TS 4 


And a Modus may extend to Hops or Clover (though of har be hgh) into 
England) if the Modus covers all ſmall Tithes. 1 Vent. 61. 2 Cro. 116. Jelv. 
Green and Auſtin, Lutw, 1071. 1 Keb. 620, 
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De Term. J. Hilarii, 1717. 217 


At Serjeants Inn, Feb. 24. 
The Attorney General v. Melliſo. 27. 


| PON a Seiſure of Bullion in a Ship at Portſ- Bullion ſei- 


12 * | ſed in a Sh 
mouth, the Defendant claimed Property to the 2 


Value of ten thouſand Pounds; * Mr. Attorney Ge- 8 
neral moved, that the Defendant might be put to to the Value 
ſwear to his Property: But per Curiam, Though be- . — 
fore the Pepper Act, 80 Ann. ſect. 76. it was uſual toſwear to it. 
to make them ſwear, yet ſince, there has been no In- 
ſtance of it (but where there were + two Claimers, 
and then the ſecond was to ſwear); therefore they 
would not oblige the Defendant in this Caſe, though 
the Attorney General produced an Affidavit that the 
Defendant was in mean Circumſtances, which was 


ſome Reaſon for ſuſpecting a Fraud. 


Parker qui tam v. Afton. Feb 24. 28. 


HE Court was moved tor a Writ of Appraiſe- Wie of F 

. E : elivery a 
ment and Delivery for a Ship loaded with Salt, Appraiz. 

that was ſeiſed but ten Days before; for though it went, when, 


3 : and for what 
was not within one Reaſon for granting Writs oi Cauſes 


# Delivery, vi. Delay of Proſecution, yet it was within granted. 


another, © that the Goods were periſhable ;” But 


fer Curiam, We will not grant a Writ of Delivery, They are 


© . . . . 5 . IT; 0 
Which is diſcretionary in the Court, and there is 8 


Reaſon to ſuſpect this Ship was going to Gortenburgh. = of the 


Ourt. 


* The like Motion was attempted in the Caſe of Allen v. Cooper, December 8, 
1718. but denied, 


+ There were two Claimers of Bullion, but the Court refuſed to make either 
ſwear Property, but put the laſt to ſhew Cauſe why his Claim ſhould not be diſ- 
charged. Robinſon qui tam v. Verivelt and Treſco, May 31, 1728. 


G Anony- 


= DI PP Aer eed 


"De erm Hilarii, 1717; 


Anonymous. 


Abridgment JF there be a general Demand of Tithes, and a 

— general Replication put in, if the Plaintiff upon 
the Commiſſion gives Notice, that he will proceed 
only as to ſuch 14 ſuch particular Matters, 10 is as 
well as if the Demand had been — in the Re- 
plication, {Sed quære.) 


May 15, 1718, Sir Francis Page made a Baron of 
the Exchequer, and Baron Forteſcue Aland made 
a Judge of the King's Bench, 


23 


D E 


Term. S. Trinitatis, 
1718. 


x ” " 1 0 — 1 - 
— Y 4 * * - as * - F by 
— — * 
* 


Anonymous. June 14; 1718. 26; 


F a Replication is put in to an Anſwer, and a Mien the 
Commiſſion is taken out, and the Depoſitions re- 5 . 
turned; ſo long as thoſe Depoſitions are in being not move to 
the Defendant cannot move to diſmiſs; whatever De- 
lay the Plaintiff is afterward guilty of, but he muſt 

ſet the Cauſe down to be heard ad requiſitiomem De- 
fendentis; but if he *. bre the Depoſitions upon 

the Delay of the Plaintiff after, Defendant may move 
to diſmiſs for want of Proſecution. 


Elliot v. Davis. June 16; 1718. 31. 


NTEREST upon a Bond was deereed to be paid, Intereſt er- E. 2. . 
although it exceeded the Penalty of the Bond. natty of a 29 


Ab · . Bond de- 
* Caſes in Parl. 16. Sir And. Corbet's C. lib. 4., 1 Chan. Ca. 271, 226. Hard. 136. 
2 Vern, 


Dudds 


1 


« * + 9 r nn „ _ — 


24 De Term. 8 Trimitatie 1718. 


32 Dudds v. Billings, June 17, 1718. 


2 T was ſaid by Baron Price in this Caſe, That Wit- 
examinable. 1 neſſes who have been examined upon the firſt 
Commiſſion, cannot be examined upon a ſecond to 


the ſame Matter without Leave of the Court. 


33. Harriſons Caſe. June 17, 1718. 


Writ of HIS Day Harriſon, who was Deputy to Mr. 


Privilege. 


N 389. Maſbam the foreign Oppoſer, was allowed his 
Vaugh, 23 Writ of Privilege to exempt him from ſerving the 


1 Mod. 22. Office of Conſtable. * 


34 Rex v. Gibbons & Ux. June 21, 1718. 


2 * T was ſaid in this Caſe, That if an Extent iſſues 
when iſſu- gainſt A. who is indebted to the Crown, and B. 
ny 4. * Inquiſition is found i \indebted to A. upon 
the Return of that Inquiſition, and upon Affidavit 
made that the Money in B. “s fands is in Danger of 
being loſt, an immediate Extent ſhall iſſue againſt B. 


35: Rex v. The Archbiſhop of Canterbury. 
June 26, 1718. 


Eftreat, in Man who lived within the Liberty of the at: 
what Caſe it 


83 biſhop of Canterbury was fined by the Judges of 


ble, or not. Oyer and Terminer in Southwark, for a Miſdemeanor 


. ESE , in Court, which Fine was efireated, but no Notice 


was taken in the Eſtreat of what Place the Man was; 
I theretore 


De Term. I. Trinitatis, 1718. 25 
therefore Sir b Phipps moved that the Eſtreat Lane 90, 
might be amended by adding the Place where the Cas G * 
Man lived, that the Archbiſhop (who had the Grant 

of the Fines tam integre Tenentium quam nom integre 
Tenentium infra, &c.) might come before the foreign 
Oppoſer, and claim this Fine by virtue of his Grant, 

and ſaid, That a Man had been indicted and fined in 
Eſſex, which Fine was eſtreated here, and ſuch an 
Amendment made upon Application; but to this it 

was ſaid, There was an Addition in the Indictment, 
which was a Guide to the Court, being a Record to 
amend the Eſtreat by; but here is a Record for the 


— 


King, and nothing but an Affidavit of the other 


Side; and he Court refuſed to do any thing in it 
upon the Motion. 


Woodcock v. Smith. June 26, 1918. 36. 


LTHOUGH at Law they hold a Parſon or Vi- Proof of Ad- 
car to the Proof of his Admiſſion, Inſtitution qi an. 


ſtitution and 
and Induction, and reading the Articles, yet per tot — 
Cur', We never do in Equity. * . 
Rex v. Barlow. 37. 


PE R Baron Mauntague, If a Man traverſes an In- Security on 
quiſition, the uſual Courſe of the Court is to — of 

take Security to the Value of two Years Profits of 

the Land, becauſe in that time it is intended the 

Right of the Crown and Party will be determined. 


H Baily 


„4 „„ oe GR 


De Term. *. Trinitatis, 1718. 


38. Baily v. Peaſiy. July 8, 1718. 
Barre B LL for Tithes, the Defendant ſtood out till a Se- 


aſcertained Li queſtration, and the Bill was taken pro confeſſo : 
ag It was moved for the Defendant, that upon paying 


what Caſe. the Coſts, the Value of the Tithes might be aſcer- 
tained, and reduced either by the Taxation of the 
Maſter, or by the Oath of the Plaintiff himſelf, as 
was done in the Caſe of Croſinan and Goodrich, Hil. 
Term. 20 & 3 Fac. 2%, But nota, there was a Con- 
ſent in that Caſe; and the Court now would make 
no other Rule, but that the Plaintiff ſhould ſhew 


Cauſe why he ſhould not conſent to give his Oath to 
the Value. 


39. Benning v. Dowce. 


Exemption HIS was a Bill for Tithes, the Defendant inſiſted 
28 that the Lands where, &c. were Part of the 
laid, Homeſtall which is Part of the Biſhop of Londom's 
Palace, and therefore exempt from Payment of Tithes, 

but did not lay it perſonally in the Biſhop ; and this 

was allowed by Lord Chief Baron Bury and Baron 

Price againſt Page, to be well enough, becauſe this 
Exemption goes along with the Lands; although it 

would have been better laid by way of formal Pre- 
{cription as at Law; that the Biſhop for himſelf and 

his Tenants have time out of mind, &c. And as to 

Lands belonging to a Monaſtery, they muſt ſet forth 

how the Preſcription is, but where the Land itſelf 

is exempt, it is diſcharged, in whatever Hands it 
comes; and by the Opinion of two Barons againſt 


one (abſente Mountague) the Bill was diſmiſſed. 


D E 


DE 
Term. 8. Michaelis, 
1 | 


= . 


a. PO OT —_ — — 
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Scott qui tam v. Caſwell, Oct. 23. 40. 


COEIZURE of a Ship with Sugars was in July laſt Writof De- 
after the Term, the Goods being periſhable, the Nie. 


2 Appraiſe- 
Proſecutor conſented that a Writ of Appraiſement ment, at 


and Delivery ſhould go out in Vacation Time, the * l 
Defendant giving Security; this Term the Informa- 

tion came in, and the Court was moved for a new 

Writ of Appraiſement and Delivery, and that the 

old appraiſed Value ſhould be returned upon the new 

Writ of Appraiſement, which being by Conſent was 
granted, although regularly the Writ of Appraiſe- 

ment and Delivery cannot iſſue until the Information 

is in. 


Abthorp d 47 V. Jennings. Oct. 25. 41. 


M* Bootle moved for an Injunction on a Deaiamus, Injunction, 
V and that it ſhould extend to ſtay Proceedings in Curt en- 
the Biſhop of £E/y's Court (until Anſwer) where the tended. 
Defendant, as Rector of Gambliga in Cambridpeſhire, 


libelled 


* 
„ —— 


28 De Term. J. Michaelis, 1718. 


ſorts of Tithes, and upon alledging that there were 
ſeveral Modus's, the Proof of which would ariſe out 
of the Anſwer, the Motion was granted. ¶ Qusd nota.) 
But the Rule was diſcharged ov. 28 following “. 


8 Anonymous. 


A = F to a Bill for Tithes the Defendant doth not 
gerof Tithe, © ſhew a Tender before, or make it in the Anſwer, 
— 4p oma the Plaintift is intitled to an Account, although the 
| Value be never ſo ſmall; if there hath been a Ten- 
der before, and a Tender is alſo made by the An- 
ſwer, the Defendant faves his Coſts; if the Tender 


is only by the Anſwer, he muſt account with Coſts. 


43. Seymour v. Rapier & Foreman & al. 
Nov. 17. 


Deviſe of ILL for an Account of the Teſtator's perſonal 
_ what Eſtate; Defendants in their Anſwer inſiſted, that 
it extends to. the Teſtator had deviſed to them all his Stock in 
Trade, and that his Book Debts, Caſh, Bills and 
Money in Goldſmiths Hands, which was applied to 
the carrying on of his Trade, ſhould be included in 
thoſe Words: But by the Opinion of three Barons 
againſt the Lord Chief Baron Bury, nothing ſhall be 
deemed Stock in Trade but the Shop Goods and 
Utenſils in Trade; though Baron Price thought the 
ready Money in the 7% might come within that 
Conſtruction, but no farther. JV. B. It was ſtrongly 


inſiſted on for the Defendants, that they ſhould be 


* Attorney Gmeral v. Starkey, April 27, 1722, Term, Paſche. An Injunction 
was granted to ſtay Proceedings in the Spiritual Court of Richmond in Yorkfhrre, 


2 permitted 


De Term. J. Michaelis, 1718. 29 


. 


—— — 


permitted to prove what Directions the Teſtator gave 
to the Perſon who drew the Will, and what he in- 
tended ſhould be comprehended in theſe Words in 
his Will; this was proviſionally read, but no Streſs 
was laid upon this Evidence by the Court. 


Sheregold v. Brewſter. Nov. 21, 1718. 44. 


HE Plaintiff obtained a Verdict in the Common Coſtsfor De- 


fendant i 
Pleas for thirty Pounds againſt the Defendant, 1 


and the Defendant had thirteen Pounds Coſts taxed 3 
againſt the Plaintiff in this Court upon Diſmiſſion of Judgment at 
his Bill; the Defendant proſecuting the Plaintiff in abbey 
this Court for the Coſts, it was moved, that the bim in the 

Court would lay their Hands on theſe Coſts, and . 
that ſo much as they come to ſhould be deducted out 

of what was due to the Plaintiff upon the Judgment 

in the Common Pleas. The Court made an Order 

to ſtay Proceſs of Contempt for not paying the Coſts, 

until further Order; though Baron Price thought the 


proper Method would be to prefer a ſhort Bill. 


Thomas v. Williams, Nov. 26. 45. 


F a Bill is preferred againſt an Executor to diſcover Bill to dif- 


Aſſets, which likewiſe prays * Relief, this Court N nn 
will grant Relief upon ſuch Bill, by the Opinion of Relief. 
three Barons againſt Price, as was done in the Cale of 1 Th. 29 
Depuis v. Duke of Kingſton, une 16 laſt, and in the 
preſent Caſe. But nora, in both theſe Caſes the De- 
fendant had joined in Commiſſion; but it he had 


demurred to the Relief, it ſeems the Demurrer would 


have been good. 


* Mays, 1726, Alpot & al v. Thompſon & ab. Lord Chief Baron Gilbert 
declared the ſolid Diſtinction, That where an Executor or Adminiſtrator con- 
feſſes a liquidated Debt, there, Diſcovery ſhould draw Relief, aliter non. 
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30 De Term. J. Michaelis, 1518. 


46. Johnſon qui tam v. Sowers. Dec.5, 1918. 


Information " wry a Seiſure of Goods, the regular Steps are 


of Seiſure . 
the Steps to * file an Information, and then take out a 
— To Writ of Appraiſement, upon the Return, of which 


ſhall bea the Defendant is to enter his Claim, and then may 
1 — = move for a Writ of Delivery: It the Proſecutor de- 
Delivery. Jays filing an Information, or does not fue out a 
Writ of Appraiſement, the Defendant upon entring 
his Claim in the Book in the Office, may move for a 
Writ of Delivery: It was very much debated in the 
Caſe of Allen gui tam v. Cowper, what ſhould be 
called Delay, but no certain Rule laid down; fo alſo 
the fame thing was debated this Day in the preſent 
Caſe; what was moſt generally agreed to was, that 
where a Seiſure was in the Vacation Time, and there 
is no Information filed the Term following, if they 
could have tried it that Term, this would be Delay 


to ground a Writ of Delivery upon. 


47- Walter v. Ruſſel. Nov. 28, 1718. 


A Decree N this Caſe it was ſettled as a Rule, that if there 
Niſi made 


abſolute at is a Decree Mi, and at the Day the Defendant 
me 27 P! makes Default, and the Decree thereupon be made 


Default, if abſolute ; if the Court afterward upon the Petition 
ore Raben- of the Defendant, grants a Rehearing, the Defendant 


ing he muſt ſha]] pay ten Pounds Coſts. And rota, in the ſame 


pay 10l. 


Coſts, Caſe Dec. 10, that if Exceptions, which are put in 


Exceptions only to continue an Injunction, are over-ruled, the 
over-ruled, 


Injunction is Injunction is diſſolved of courſe without Motion. 

diſſolved | 

without a | 2 

Motion. * Tt hath been uſual to enter Informations in a Book kept for that Purpoſe, be- 
ſides filing them, | 


2 | Anony- 


—  —_— CC. VT — * 


De Term. J. Michaelis, 1718. JI 


Anonymous. Dec. 9, 1718. 


1 iſſued againſt 7. for not performing 4 Sequeſtra- 
| a Decree; Lands being ſeiſed by the Sequeſtra- — 
tors, 7. died; whereupon it was moved, that the“ fore it can | 
Sequeſtration ſhould be diſcharged, but 2% Court re- diſcharge it 
fuſed it, becauſe the Sequeſtration was not returned, rd ut oy 
for the Sequeſtrators are anſwerable for what Profits as to Lands. 
they have received of the Lands, and they have no- aa 
thing to indemnify them, but the Authority given 

them by the Sequeſtration. --- But the Sequeſtration 


being returned, the Court diſcharged it (as to the 
Lands) from the Death of 7. 


* Iſſuing as meſn Proceſs, it determines by the Death of the Party; but not, 
if in purſuance of a Decree, Nota, It binds from the Time of awarding, 
1 Vern, 58, 118, 166, 248. | f 


D E 


| D E 

| | i il 2 % 

| Term. S. Hilarii, 
ti 1718. 

„ 49. Cotterell v. Chamberlain. Feb. 9, 1718. 


Foug —— — = — 
— —„ 
$2 — — 
— 4 —— 
— 
—— — 


4 T' Cotterell ſenior by his Will deviſes his Farm at 


and Money * Briſftow-Cauſeway, and the Stock upon it, to his 


ay a — >the eldeſt Son, whom he made Executor; and deviſed his 


firſt to be ap- Stock and Farm at Mztcham to his ſecond Son, upon 
plied to Fay- Condition that he ſhould pay one hundred and fifty 


ment of 
Debts. Pounds within a Year to his Executor, the better to 
enable him to pay the Money Legacies, which 
amounted to one hundred and twenty Pounds : F. 
the Executor preferred his Bill for this one hundred 
and fifty Pounds, and a Legatee preferred his Croſs 
Bill to have his Legacy of one hundred Pounds paid 
to him: And upon all the Pleadings, the Maſter's 
Report, &c. it appeared that the Plaintiff had paid 
13 an hundred Pounds, and that therefore his 
Legacy of Briſ/ow-Cauſeway Farm and Stock being a 
ſpecific Legacy, and there not being Aﬀets ſufficient 
befides the Money Legacies ought firſt to be ſwal- 
bow 33 335. lowed up, and the ſpecific Legacies not broke into, 
3 Pl. Swi 3 , till after: And upon this Point the whole Debate 
of Wills190. was; and at laſt the whole Court agreed, that there 


ought 
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De Term. J. Hilarii, 1718. 33 
ought not to be a proportionable Deduction between 
ſpecific and Money Legacies, but that theſe ought - 
frſt to be applied to the Payment of Debts; and 
upon this Foot there was a Decree for the Plaintiff 

in the original Bill; though the Chief Baron ſeemed 

to think, that this Legacy of one hundred and fifty 
Pounds being deviſed out of Mztcham Farm, which 

was A Fs. 2 Legacy, was as much a ſpecific Le- 


gacy as that: But cæteri Barones contra. 


* 


10 


At Serjeants Inn, Feb. 25, 1718. 
Rex v. Earl. 50. 


77 RL become a Bankrupt upon the 26th of Ja- Extent and 
nuary 1718, upon the 311t of January a Com- — . 
miſſion of Bankruptcy was awarded againſt him, and rvptey iſſue 
an Aſſignment was made by the Commiſſioners the — hs 
ſame Day, by virtue of which the Aſſignees ſeiſed Extent hall 
Part of his Goods, Sc. Earl being indebted to the Preference. 
Crown by ſeveral Bonds given as a Merchant, ſome 

of which were forfeited, and others not, an imme- 

diate Extent iſſued againſt him, teſted the 31ſt of 
January, by virtue of which the Sheriff took the 
Goods out of the Hands of the Aſſignees, which they 

had ſeiſed: Mota, The Meſſenger under the Com- 
miſſion took Poſſeſſion of the Goods before the Ex- 

tent; but it was given up, and admitted that the 
Extent bearing equal Date with the Commiſſion of 
Bankruptcy and Aſſignment, that the Extent ſhould 
undoubtedly have the Precedence: But it was moved, 

in regard the Extent was only for what was due to 

the Crown at the Time of the Extent, that it ſnould 

be referred to the Deputy Remembrancer to ſtate 

what was due at that Time; for which the Aſſignees 

(who now moved) offered to make the Crown ſafe; 

| > K 5 but 
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34 De Term. S. Hilarii, 18. Fg 
Keck, but there being other Bonds not yet forfeited, and 


whether it the Extent not returned, the Attorney General op- 

reach Bonds poſed it, becauſe this could not appear to the Court 

not forfeited. til after the Return, and never was done without 
the Conſent of the Attorney General; and faid, the 
Aſſignees might. be relieved either by Bill, or by 
pleading properly upon the Statute of Equity, but 
not upon Motion; ſo the Defendant per Curiam took 
nothing by his Motion. 


51. Brotherton v. Chancey. Jan. 31, 1/18. 


4 F a Man puts in his ſecond Anſwer, Coſts are 


cepting a 3d thereupon due to the Plaintiff, and though the 
Sud bete. Plaintiff accepts a third Anſwer from the Defendant, 


ceives Coſts he doth not thereby waive his Title to his Coſts on 
— 1o the ſecond Anſwer, but may take out a Subpena for 


not waive them. 


them, 
52.  Berebolt v. Candy. Jan. 31, 1718. 


Oe of (ANDY, an Officer, ſeiſed Coffee on board a Ship, 


the Revenue 


ought to be as if it was intended to be relanded contrary to 
ſued in the 


— the Condition of the Owner's Bond; he alſo ſeiſed 


for what they the Ship, and carried her to a Place where he could 


do in the 


Eceution of cOnveniently ſearch her in the Preſence of Witneſſes: 
their Ofice. The Owner of the Coffee brought an Action againſt 
a os. him in Banco Regis for this Seiſure; but this Action 
was removed upon Motion as uſual, becauſe an In- 

And the formation was actually filed for the Coffee: But an 
Court will * being brought in Communi Banco againſt Candy 
Acbon com- by the Owner of the Ship, it was alſo moved to re- 
e Cg move this Action, but oppoſed by the Plaintiff, be- 


againſt nn cauſe there was no Information for the Ship, and 


Sciſure of a Ship, though no Information for che Ship be yet filed here. | 
3 therefore 


25 r 


| De Term. J. Hilarii, 1788. 


* — — n —_—_— r 
— © RG” , 1 


therefore not within the Rule: But by the Opinion 
of the Court, Officers belonging to the Revenue 
ought to be ſued here for what they do in the Exe- 
cution of their Offices; and although no Information 
for the Ship be filed, yet a Seiſure is not examinable 
in another Court; and in the Action below, the hn 
ping and ſeiſng muſt be given in Evidence, and 


therefore we will remove the Action “. 


Ker v. The Dutcheſs of Munſter. 53 
| Feb. 4, 1718. | 


ILL of Diſcovery er the Defendant, who WhereaFo- 
moved that the Plaintiff, being a Scoz/man, Planai is 
might give Security as a Foreigner, which was al- to give&cu- 


lowed, and the Plaintiff not being able to get Secu- 41 


a ſit in 


rity, offered to depoſit Money (vis. forty Pounds, Meng will 
which is the uſual Security) to ſtand inſtead of Secu- mitted on 
rity ; but the Court refuſed it. — 


Bennet v. Log gan. Eodem Die & Term. 54. 


, 
"= 


"an Affidavit, verifying the Allegations of the Bill, ug de Bl, 


Ds | a to get In- 
which Was admitted to be read, junction. 


I order to get an Injunction, Mr. Ward produced Affidavit 


An Information was tried, and a Verdict for the Defendant: The Informer 
moved for a new Trial, which was denied: An Action was commenced in the 
Common Pleas againſt the Officer for the Seiſure, and the Court was moved, 
that it might be removed here, but denied, becauſe the Officer was now out of 
Court, and could have nb Protection here. De Term. Paſche, Mey 3, 1721. 


De Term. J Hilarii, 1718. 


55 Eddowes v. Deane. Feb. 5, 1718. 


— gan + PE R Curiam, There is no Precedent in a Court 


——＋ of Equity of a Decree againſt an Executor de 
2 de ſon Tort, . ſetting up an Adminiſtrator; ſor if 
without ſet- there ſhould be an Adminiſtrator, and the Defendant 
Aan, pay the Money, he would be again liable to . Ad- 


tor. miniſtrator. 


56. Tanner qui tam v. Allfriend, een 


Reſeiſure of Seifure was made of ſome Snuff in September 
— 1 1718, but no Information filed; the Defendant 
* = brought an Action againſt the Officer i in Michaelinas 


Term following; on * 6® following Mr. At- 
torney General moved (though there was no Infor- 
mation then filed) that the Defendant might admit 
the Seiſure, or that the Officer might be at liberty 
to reſeiſe (upon an Affidavit that the Goods were 
run, and that when the Officer ſeiſed, he had no- 
body with him to prove the Seiſure) : After the Mo- 
tion they filed their Information, and Mr. Ward 
came the next Day, and ſhewed for Cauſe againſt it, 
that it was the Officer's own Fault to ſeiſe in ſuch 
manner, as not to be capable of proving it ; but here 
he might have had the Evidence of the 8 
who carried away the Snuff, or of the People of the 
Houſe where it was carried : And beſides, they had 
ſlept two Terms, and filed no Information; but not- 
withſtanding theſe Reaſons, becauſe he weldd not 
admit the Seifure, and upon the Circumſtances of 
Fraud, which ran high about this Time, they ſtopped 
the Action, Baron Price totis viribus cbntra; but as 
to admitting the Officer to reſeiſe, the Court were 
divided, 
The 


De Term. S. Harn, 1718. 35 


2 


The Attorney General v. Paul, Miller 57. 
and Frampton, Feb. 10, 1718. 


7 S was a Scire facias upon a Bond to export Plea t a 
ſeveral Goods to Parts beyond Seas, and not to = . 
feland them, and to produce a Certificate of ſuch for forthe Ex. 
Exportation ; upon Oyer of the Condition the De- Good. 
fendant pleaded the Statute of Equity, and that the 

Goods were put on board, and that they were not 
relanded, but that certain Perſons unknown, by 

Force in the Night-time, came and carried them 

away: To this the Attorney General demurred ; and 
Judgment was given by the whole Court againſt the 
Defendant (as in the Caſe of The Attorney General v. 

King) the Statute extending only to two Caſes, vis. 


firſt, to taking by Enemies ; ſecond, to Loſs by Sea. 


At Serjeants Inn, Feb. 20, 1718. 
Hanking v. Gay & al. _ 58. 


B. LL for Tithes; ; Defendants in their Anſwer in- Exemprion 


ſiſted, that the Lands where, &c. were formerly = — 


belonging to the Abbot of Crouland, and therefore belonging to 


one of the 


exempt; but do not ſay, that they were diſcharged greater Mo- 


when Parcel of the Abby Lands, though not one of nales 


the Orders which was diſcharged. Mota, this was laid in Bill. 
one of the greater Monaſteries diſſolved by the Stat. Nees 339- 


31 Hen. 8.) And the Defendants inſiſted, that con- 1. * 


ſtant Non- payment was a ſufficient Evidence of an = "agg 


2 eſpecially being coupled with being Par- — 4. 44. 
cel of one of the greater Monaſteries: And in the 7 n= 


Caſe of Collard v. Newton, Hil. Term, 1681, the Hard 322- 
Defendant there infiſted, that the Lands, &c. were 
L | diſcharged 


Poſt PL 111. 


© De Term. K. Hilarii, f, 1718. 


+ — — ar wa 
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Mele v. — by Bull, Order, — or * 
Lemptie in other Way, and allowed to be good. But tbe Court 
Sullex,1595- unanimouſly decreed for the Plaintiff in the preſent 


654. Caſe, for that the Proof was not full as to Non- 
Cr. Car. 422. 


di. W. Jones Payment, and alſo though the Defendant ſays the 

38. Lands were in the Abbot's Hands, yet he does not 
ſay they were diſcharged in his Hands: And the Stat. 
31 1 Hen. 8. extends only to /zch. 


59. "Nov V. date: Eodem Die & Anno. 


Outlawry, EO LER was outlawed in a Civil Action at the 


to whom 6 
Money le- Suit of Peck, an Extent iſſued out 2 him, 
vied NN and an Inquiſition and a Levari facias thereon ; by 
is payable. 


virtue of the Levari the Sheriff levied fifty Pounds ; 

and it was moved that it might be paid to Peck, 

which would put an End to all Diſputes between 
Not to the them : Although Fowler conſented by his Counſel, 
err: Ih yet the Court would not do it, becauſe nobody con- 
without the ſented for the Crown, and the King is intitled to the 


Conſent of 


the Crown. fifty Pounds, unleſs a Leaſe had been taken out. 


DE 


Term. Paſchæ, 


1719. 


Rex v. 2 & Parry. bo. 


R. Wynn diſtrained d c. 2 i Rent due An Extent 


the aft of November 1718; an Extent iſſued de Ic. 


the 2 of November, by virtue of which the ſame 
Corn, &c. was ſeiſed by the Sheriff; but Hy de- 
tained ſo much as would ſatisfy him his Rent; upon 
which Lloyd, at whoſe Suit the Extent iſſued, moved 
for an Attachment againſt Vynn, being the Extent, 
though executed the 14th of Mvember, was teſted 
the * xoth of Ofeber ; and upon this Motion it was 
taken for granted, and admitted per totam Curiam, 
that the Extent binds from the Tee, as was reſolved 
in the Caſe of The K. ing and Tanner Arnold. 


* Overe, for Hard. 126, ſays, That Diem clauſit extrem never bear 290: in 
Vacation Time, but from Term to Term, 


40 De Term. Paſche, 1719. 
i Or. Geale v. Winter. 
l | Dh T was ſaid in this Caſe, that when a Cauſe comes 
W 1 on after the Poffea returned upon the Equity re- 
11/0 Cauſe comes ſerved, the Deeree js "never Ng 1 but always abſo- 
N . | quity reſer- lute. 
1 ved. | 
kl | 62. Rex V. Carr. 
1 Fine to the { ARR was indicted at King ſto Aſſiſes for an Aſ- 
. TL O fault, and fined fifty Pounds, which Fine was 
5 tor an Ai. eſtreated: It was moved to diſcharge this Fine, upon 
5 cp on Suggeſtion that the King had ſignified his Pleaſure to 
ii Record ac- the Attorney General, 'that he was willing to remit 
5 ber Attorney the ſame, and that Satisfaction ſhould be acknow- 
wh General. . edged upon Record; that in purſuance of this the 
1 Attorney General had iſſued his Warrant to the Clerk 
|M of Aſſiſe of Surrey, to acknowledge Satisfaction upon 
Wl Record, which the Clerk did accordingly; and of 
„ this a Certificate was produced: But the Court took 
1 a Diſtinction, where the Eſtreat is upon a Recogni- 
ſance forfeited, and where upon a Judgment, and 
bn ſaid, The Attorney General ſhould come and ac- 
p knowledge Satisfaction here, and they muſt apply to 
| him for that Purpoſe, before the Court could muy 
| the Motion. 
63. Watſon V. Lindſel 


Modus for 


Take Mike Trats Modus was inſiſted upon by the Defendant 
SM for Tithe Milk, that he paid the tenth Meal 


facie, an Ob- 
jection 2 from the firſt of May incluſive, twice every tenth 
itneſs that 


he is an In- Day at the Church Porch, until the firſt of Auguſt 


tabitant of 
the Pari Excluſive; but this Cauſe going off upon another 


where the Point, no Opinion was given as to the Validity of 
Modus is in- 


ſiſted on, 9 the | 
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De Term. Paſche, 1719. 41 


che Modus. It was ſaid in this Cauſe, that it is r — 
good Objection to a Witneſs, that he is an Inhabi- gide to thew 
tant of the Pariſh where the Modus is inſiſted upon; be ener no 


and if he is not in the Occupation of any Lands — 3 
tithable, it lies upon the other Side to ſhew it. Raym. 257. 


Diſ, ney & al v. Robertſon & al. 64. 


ILL preferred by Plaintiff, as Owner of the Ma- — 
nor of Kirk/hed in the County of Lincoln, for ſe- A 
veral Tolls payable for the Landing of Goods, &c. Nana. 
But per totam Curiam, the * Bill was diſmiſſed, being miſſed, as 

a Matter proper at Law, and a Decree in this Caſe — * wa 
could be of no Uſe; for it could not conclude any . 
body but the Defendants, and it is not like a Bill of 
Peace, which binds all Parties, as againſt the Inha- 
bitants of a Pariſh, or the Tenants of a Manor, in 
which Caſes a Bill ſhall be retained to prevent a Mul- 
tiplicity of Suits.---A Bill of the ſame Nature was 
diſmiſſed in Hilary Term, 1718, between Bond and 
The City of Exeter. 


Anonymous. 65. 


F a conſiderable Sum be due for Intereſt on a lezen ag 
| igned, with 
Mortgage, and the Mortgagee aſſigns over for the or without 


Conſideration of ſo much as the Principal and Inte- Fi 
reſt come to (if this Aſſignment be without the Pri- gageor, the 
vity of the Mortgageor) then the Intereſt ſhall be 8 
carried on only upon the Principal; but if the Mort- 

gagee had applied to the Mortgageor before, and de- 


manded his Money, and required him to join in the 


A Bill of the like Nature was diſmiſſed at Serjeants Inn, June 26, 1719, 
between Harding and Ainge. * 7 A 7 


1 Aſſignment, 


De Term. Paſchz; 1919. 


Aſſignment, if the Mortgageor refuſes either to pay 
or join, the Aſſignee * carry Intereſt both on the 
Principal and Intereſt. 151. e i: | 


66. Read qui tam v. Francia. 


Information A N Information was exhibited againſt Frame for 

1 — importing Brandies and landing the ſame, the 

— 7 „ Duty not being paid, Sc. There was a Verdict for 

be lad. the Informer: And now Sir Conſtantine Phipps moved 

in Arreſt of Judgment, that the Offence was not laid 

to be between ſuch a Day, and ante exhibitionem hu- 

"Jus Informations, according to the uſual Way, but 

only before the exhibiting, &c. (though this ſeemed 

a fatal Objection, ſays the Reporter himſelf, yet) zhe 

Court were all of Opinion for the Informer, and gave 
Judgment accordingly. 


67. Rex v. Jr J. Packington. 


* PON an Extent in Aid they cannot find Debts 
3 Aid, without Specialty, but upon Motion in Court, 


Debes with if in Term Time. 
out Special - 
ty cannot be found without Motion in Court. 
68. Rex v. Dale. 
dome alter AN Extent bearing Teſte the 4th of November, iſ- 
3 ſued againſt Dale, by virtue of which, Corn and 


before a Sale Hay were ſeiſed; but Mitchell the Landlord having 

2 Sac. . diſtrained the ſame for Rent the 29th of October 
aund. 47, ages 4 

Cr.Car.148. before, refuſed to let it go; upon which an Attach- 

A 47 37- ment was moyed for againſt Mzzchell, the Goods not 

x Ro. Ag. having been ſold within five Days, purſuant to the 


673. p. 8. 
Dyer 5. 3 Statute 


4 wy — — — "> 


— 
. —— rr — — 4 i. 


; De Ti erm. Daſchæ, 17 19: | 43 


8 


— 


Statute of the 2d of William and Mary, no Pro- Ante Pl. 5,9. 
perty was diveſted by the Diſtreſs, and they were 

in the Landlord's Hands only by way of Pledge: 

But this being a Point of Law, which Mirchell was 

not ſuppoſed to underſtand, and being the Sheriff was 
negligent in executing his Venditioni exponas, the 
Court refuſed to grant an Attachment, F 


The Earl of Scarborough v. Hunter & al. 69. 


A ILL was preferred by the Earl of Scarborough * 
for the Tithe of Fiſh due by Cuſtom, which to be laid. 
Cuſtom was. laid for all Fiſh taken at Sea, and 
brought to Land and ſold within the Pariſh of Hort, 

of which the Plaintiff was the impropriate Rector; 
ſecondly, for all Fiſh fold at Sea, and the Veſſel came 

back to the Pariſh; thirdly, for Fiſh taken by the 
Inhabitants, and ſold at another Port : Although the 
Plaintiff did not prove his Cuſtom as laid in the Bill, 2 
yet by three Barons againſt the Chief Baro, an Iſſue Ifuedireted 
was directed to try, whether there was ſuch Cuſtom fm ow 
as laid in the Bill, or whether any and what Cu- ro Proof of 
ſtom ; though it was faid, there never was any In- 
ſtance, where either the Plaintiff or Defendant in- 

ſiſted upon a Modus, or Cuſtom, and did not prove 

it, that ever it went to a Trial at Law, it being eſ- 

ſential to a Modus, or Cuſtem, that it be certain. 

It was alſo objected, that the Cuſtom was illegal as 

it was laid; for if it is a perſonal Tithe, as infifted 

upon (and as the Court ſeemed to think) then a 

double Tithe may be payable, not only in another A double 
Port where the Fiſh is fold, but alſo where the Fiſher ne my 
inhabits; to which zhree Barons againſt the Lord forone Tithe 


Chief Baron ſaid, It was a good Cuſtom; for one * 


Tithe may be paid by Cuſtom, and one of Common and another 
: of Common 
Right, Right. 


* 


De Term. Paſch#, 1719. 


70. Doe qui tam v. Cooper. 
Information AA N Information was exhibited againſt Cooper for 


— Brandy © A importing Brandy in unſizeable Caſks ; and the 
in unſizeable Queſtion was upon the Stat. 8® Hun. cap. 7. whe- 
ther they ſhould be forfeited, or pay Duty; and 
though the Stat. 4 & 5 Will. & Mar. cap. 5. ſays, 

they ſhall be forfeited, or the Value, yet three Barons 


againſt Mountague gave Judgment, that they ſhould 
pay Duty. 


71. Kuigbt Executrix v. The Dutcheſs of 
ES Hamilton. | 


_ 1 fumpfit, the Defendant brought ſixteen Pounds 


ul 2 into Court with the uſual Motion, that the Plaintiff 
= paid 2 (who was an Executrix) ſhould proceed at the Peril 
Feen e, of Coſts; at the Trial the Plaintift proved, and had 
dict for at a Verdict for only thirteen Pounds; and it was now 
the Tral. moved, that the Plaintiff ſhould pay Coſts, and that 
the three Pounds overplus paid into Court ſhould be 
reſtored to the Defendant; which laſt Part was 
granted ; but the Court would not make the Plain- 
tiff (being an Executrix) pay Coſts: But guere it 
the Plaintiff ſhould not have Coſts till the Time of 

the Rule. 5 


An Execu- ACTION upon the Caſe upon an Indebitatus aſ- 


D E 


D E 
Term. 8. Trinitatis, 
1719. 


Sir Edu. Delaval v. Sir Edu. Blac hett. F 2 


"HE Plaintiff 3 his Bill againſt the De- Upon « Bil 
fendant for Tithes, and had a Decree for an Zo x 
Account; but before the Coſts were aſcertained Sir — ogg 
Edw. Blackett died; Sir Edw. Delaval revived againſt "wan ha 
the Executor, and upon the Queſtion, whether the —_— 
Defendant ſhould pay Coſts, this Diſtinction was Cofts; alitz 
taken, that if the Revivor againſt the Defendant when the 
had been only for Coſts, which had not been aſcer- N for the 
tained in the Lifo-dme of the Teſtator, then the Cal — 
Defendant ſhould not have paid Coſts; but here the Foſt Pl. 230. 
Revivor was for the Duty as well as the Coſts; and 
therefore the Defendant, thougn an Executor, ſhould 


pay Coſts. 


Rex v. Reeves & 41. 73: 


[* was faid by "OM a in this Caſe, That no 1 
Venditioni exponas ought to iſſue without Motion not to iſſue 


in Court, and ordered the Rules 1 5 Car. 2. to be — — 
inf] pected. 


N Boning 


— . —— In 
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De Term. . Trinitatis, 1719. 


Boning v. Hpratt. 


Order to ex- 4 P ON Motion you may have an Order to exa- 


amine to the 
Credit of a mine to the Credit of a Witneſs, even before 
bake wo Publication * 1 * 
tion. 0 | 

75. . Anonymous. 
An — - ELTON a Bill by an — Rector for a 
— gg Mortuary, the Book of ſome of the Predeceſ- 


3 ſor Impropriators was offered to be read as Evidence, 


dence of a Wherein were Entries of Payments of Mortuaries ; 


Mortuary but it was objected, that although a Parſon's Book 
Poſt Pl. 253. (who is only Tenant for Life, and therefore not ſup- 
poſed to enter any thing with Partiality to his Suc- 
ceſſor) may be read; yet the Book of a Lay Impro- 
priator, who has the Inheritance, ought not to be 
Quere, ifa read: To this it was anſwered, that the Book of a 


BookofLord Lord of a Manor, who has the Fee, is admitted as 


of a Manor is 


| Evidence of Evidence of Quit Rents. (Sed quære, if the bare 


Die Rena. Entry of the Lord of a Manor in his Book be Evi- 
A Bailif's | dence ; though a Bailiff 's Accounts, where it a 
Renes pad the Rents have been paid and allowed in the Ac- 
127 — count, are admitted as Evidence.) Per Curiam, Let 
| the Book be read. 


76. SFobnſon v. Elleker. 
An Affidavit 


2 HERE a Man prefers his Bill to have 4 Diſ- 
nexed to a © covery only of Deeds, and (having the Coun- 


— = the terpart) to have -4 Deeds eſtabliſhed, —4 he ought 


and Ef, to annex an Affidavit to his Bill, that he has not the 
bliſhing of 


Deeds only, that Plaintiff has not the original Du . 
I original 


— — 2 — — — ql— 


De Form. 5 fair: 1719 Py 


orig) — Deeds, nor any other Perſon in Truſt for 

him, or elſe it is Cauſe of Demurrer; but if there But if Relief 
is Relief prayed, as well as a Diſcovery (as where Reda 
the Heir prefers a Bill againſt a Mortgagee to have — 383 
a Mortgage Deed delivered up, ſuggeſting the ſame ©7 
has been ſatisfied, and that he has loſt the Counter- 


part) there is no need of an Adar: . 


The Dutcheſs of Hamilton v. Fleetewood. 77. 
W H ERE, upon Exceptions t to an Anſwer, the gy rag 
Court are equally divided, the Exceptions are ruled when | 


5 the Court is 
over- ruled of courſe. . divis 


The Biſhop of Exeter v. 7 renchard & al. 78. 


| (pe He a Bill for — — the Defendant, as to ſome ef Tender of 

inſiſts upon a Modus, but admitted others, ren fer 
which þ he had not paid, and having omitted to make md aku 
a Tender of them by his Anſwer, he upen Motion 
obtained an Order, that he might be at Liberty to 
pay ſo much in Lieu and Satisfaction of all 
his Tithes not covered by the Modus, together with 
the Plaintiff s Coſts to that Time, and the Plaintiff 
to proceed at the Peril of Coſts. "(nr Phone 4 
was by Conſent). : 


DE 


Tami 8 Michaelis, 


1719. 


79 Peploe v. Swinburn. OR. 26, 1719. 


| Creditors „ N chis Caſe the Queſtion w_, who ſhould have 
Ia nes the Preference to be paid by an Executor, a Cre- 
—— ditor by Judgment at Law, or a Creditor by Decree 
Equity, ſhall in a Court of Equity: Sir Edward Mortbey, who was 
hs arte n Counſel for the Judgment Creditor ſaid, That it was 
Hon, — taken in the Court of Chancery, that a Decree 
Preference.? ſhould be upon an equal Foot with a Judgment at 
Law, though it ſhould with a Pocket Record, as a 
Recogniſance, &c. The Barons were divided in their 
Opinion, and no Judgment was given in the Point 
at this Day; but in Hilary Term following it was 
decreed, that the Judgment and Decree Creditors 
ſhould come in and be paid equally. Vide 2 Chan. 
Rep. 193. 1 Chan. Rep. 194. 1 Lev. 155. Joſeph and 


Mott, in Canc coram Lord Keeper J/right. 1 Leon. 
155. 


Baldwin, 


a De Term. . Michaelis, 1719. 49 


> 80. 


Baldwin qui tam v. 


5 IN made a Seiſure of Tea upon the 11th Amendment 


of N ovember,, and exhibited his Information the t . 


ſame Day, in which it was alledged, that between 
ſuch a Day, and the Day of exhibiting his Informa- , $a Ae. 
tion, the Tea was imported, &c. This would have PotP1. gg. 
been bad, for the Day of the Seiſure would have 

been excluded, there being no Fraction of Days; 

but upon Motion the Court gave them leave to 

amend and to make it the 12th. 


Evans qui tam V, ——. 7. 


PON a Seiſure of a Parcel of Snuff there iſſued New Wit 
a Writ of Appraiſement ; the Appraiſors ap- * APpraie- 
praiſed it at- two Shillings and fix Pence per Pound. 
which was a Shilling per Pound more than it was Poſt Pl. 260. 
worth; therefore the Officer now moved for a new 

Writ af Appraiſement; for if it was not really worth 
ſo much as appraiſed at, it would undoe the Officer, 
for he muſt pay the King's Moiety according to the 
appraiſed Value: And 2% Court ordered the Apprai- 
ſors to ſhew Cauſe. 


Bill v. Robinſon. 33 


AN Information was exhibited upon a Sciftre, and Informa- 


upon the Trial there was a Verdict for the De- 3 


eus ; therefore the Defendant brought an Action Defendant. 


againſt the Informer for this Seifure ſine aligud pro- pd oy: wa 


babili Cauſa; upon the Trial of this Cauſe before A 
permitted to give in Evidence, that there was a probable Cauſe for making the TI 


O Baron 


co De Term. J. Michaelis, 1719. 


Baron Price at & incheſter, he would not permit the 
Defendant to go into the Evidence given upon the 
Trial of the Information to prove the probabilis Cauſa, 
becauſe, he ſaid, it would be arraigning that Verdict: 
But upon a Motion for a new Trial, the Lord Chief 
Baron Bury and Baron Page (abſente Mountague) were 
clearly of Opinion, that zhat Evidence ſhould have 
been admitted, and made no Difference (which was 
much inſiſted on) where the Action was tried before 
the Information, and where after ; and it would not 
be arraigning the Verdict on the Information; for 
that there was a wide Difference between a ſtrict 


legal Cauſe, and a probable Cauſe; and a new Trial 
was granted. 


<p — 


—̃— 


— 


83. Jones v. Clement & Hughes. 


Commiſſo- PON a Motion for an Attachment it was faid, 
ellis by the Court, that Commiſſioners of Rebellion 


to take Se- not only might, but ought to take a Bond as a Se- 

euren. curity from the Defendant to appear, where it is 
upon the ordinary Proceſs of the Court, though a 
Serjeant at Arms could not in that Caſe : But where 
it is upon an Attachment, or Contempt of an Order 
of the Court, &. there they ought not to take any 
Security, but to have the Body in Court at the Day 
of the Return of the Commiſſion of Rebellion. 


8 Johns v. Stafford. Nov. 14. 


Publication CEOHWNS exhibited his Bill againſt Srafford to eſta- 
fitions, where / bliſh a Decree relating to a Diſpute about the 
— 3 de Right to Mills and the Water running to them; and 

in his Bill (inter al ſets forth, that in King Charles 
Poſt Pl. 148. the Second's Time the City of Exeter preferred their 


2 Bill 


De 7 erm. S. Mi chaelis, 'T, I9. 5 I 


— . 


Bill againſt the now Defendant's Father; to which 

the then Detendant put in his Anſwer, and there 
were Depoſitions taken, to which he refers; that 
Cauſe abated by the Death of one of the Parties be- 

fore the Hearing; and the Defendant moved, that 
theſe Depoſitions might now be publiſhed to be 
made uſe of in this Cauſe, and inſiſted, that though , 
the Cauſe abated by the Death, and was conſequently 

out of Court, yet that the Plaintiff, by referring to 
them in his now Bill, had in effect revived the Suit: 

But Lord Chief Baron Bury, Price and Page (abſente 
Mountague) were againſt the Order for granting Pub- 
lication; and the Defendant took nothing by his 
Motion. 


Namink v. Farwell. Nov. 17. 85. 
L PON an Action brought againſt an Officer for A new Trial 


a Seiſure abſque Probabili Cauſa, there was a ne . 
ſpecial Verdict ſigned by the Counſel on both Sides; 48 figned 
but the Attorney General notwithſtanding moved for onbothSides. 
a new Trial, and obtained it: Although it was faid 
by the Counſel on the other Side, that there never 
was any Inftance that a new Trial was granted after 


a ſpecial Verdict which is ſigned by Counſel. 


Melliſh v. Arnold. Nov. 20. 86, 


N an Action brought againſt an Othcer for a Sei- New Trial 
ſure ab/que probabili Cauſa, a new Trial was grant- — "RY 
ed, becauſe the Jury threw up Croſs or Pile, whe- our of the 
ther they ſhould give the Plaintiff three hundred . 
Pounds, or five hundred Pounds Damages, and the 
Chance for five hundred Pounds came up. And more, 
the Court now made a Rule, that Middleſex Juries at 
Miſi prius {hall be paid in Court. 


Mota, 


— 


52 De Term. J. Michaelis, 1719. 


— te. * 


* 


Mora, The Affidavits moved upon were made by 
Perſons who heard the Jurymen talk of the Matter; 
and the Jurymen did not think fit to make any 
Affidavit to clear themſelves; ſo a new Trial was 
granted. . 


37. Carter v. Saywell, Nov. 24, 1719 


Condemna- / "RT ER bought a Parcel of Goods that were con- 
G whether © demned in this Court, and theſe Goods were af- 
- may be,; terwards ſciſed, and upon the Trial of the Informa- 
dence with- tion of Sciſure of theſe Goods, Carter, who was then 
— Defendant, gave in Evidence a Condemnation in the 
_ 195. Exchequer Court ; which Mr. Attorney General faid 

'7* ought to have been pleaded ; and upon this a Caſe 


was ſtated for the Opinion of the Court “. 


88. Duppa v. Briddley & Horn & Newman. 


Infants, how T HE Method in the Court of Exchequer is, 
3 where an Infant is to aſſign purſuant to the 
Ann. Statute 7*. Anne, cap. 19. +A Petition is drawn in the 
Name of him who craves the Benefit of the Act, 

and upon hat it is moved by. Counſel on his Behalf, 

that the Infant may aſſign, and Counſel is to conſent 

for the Infant : But the Court refer it to the Deputy 

to ſtate all Matters, and upon his Report they make 


an abſolute Order; and ſo it was done in this Caſe. 


* In Mich. Term, 1721. Per Page and Mountague Barons, Tt muſt be pleaded; 
per Price Baron, That it may be given in Evidence without pleading it. 
+ I think (ſays the Reporter) it is now done upon Motion without Petition. 


Whiſtler 


„ 


De eee LY = 


— 2 K OR. I EE 3 . 


. Whiſtexcy. Webb. a. 9. 


B. LL for a Redemption; . the Defendant in his Bill diſmiſſed 


Anſwer ſets forth, he . only a Truſtee for A. Pu f 


— This was objected to the Plaintiff at the He Hb 
ted; chis bein 5 {- 


that the CoPuy guy N, Thould' gave bech Ina 
Party, 257 f au ht have ame g dll. 
cloſed in the Anſwer; A and r this Nan che Bil e 


Was diſmiſſed. own A 8. , r _— | 


y 171 * \ % 9 -» 
* 4 F * 2 f 4 > F #7 


r . * 
0 0 * 
De b * 


ne n 


5 IS was cited by the Court as the Courſe of Reverſioner 
the Court of 8 vis. That where Te- __ * 
nant for Life makes a Leaſe for Years, the Leſſees nt or = 
apprehending that the Leſſor had a Power to make their Term 
{uch a Leaſe certain, lay out great Sums in Improve- I! be fup- 


ed in 
ments, and he in Reverſion ſtands by and lets them Equity. 


go on, without giving Notice that the Leſſor was * 8 
only Tenant for Life, that the Court of Chancery in in Equity, 
has, in ſuch Caſe, decreed the Leſſees the Remain- 2 
der of the Term after the Death of Leh n 


for Lite. . _ 


Jones v. Langham. Dec. 12. 91. 


ARON Price, It is not regular to refer the Bill N ; 
for Scandal after the Anſwer is come in. 353. 


— T — U A oO no» 


54 


De Term. J. Michaelis, 1719. 
At Serjeants Inn, December 14. 
92. Frazer & al V. Moor. 
Poſſeſſion for | PON a Bill to redeem it a by the Plain- 
2. | tiff's own ſhewing, that the Defendant had 


> oi 418, Years, and no Incapacity was pretended ; for which 


. Reaſon the Defendant demurred, and the Demurrer 


was allowed by Tres and Page Barons contra Lord 
Chief Baron Bury * 


'sRedemp- been in uninterrupted Poſſeſſion above thirty-four 


* Dean v. Nerth, Term. Paſchee, May 6, 17924, 


D E 


D E 
Term. S. Hilarii, 


1719. 


Smith v. V,. atſon, Laſſels, Jenkins & 93. 
King, & e contra. Feb. 1, 1719. 


J Clgie being indebted to Watſonm by Judgment Agreement 
1. agrees to aſſign over a Leaſe which he had, to Taft, whe- 
Watſon, as a Security for his Debt, and W atrſon ther it ſhall 
thereupon agreed to give 7. C. a Defeaſance for int Execu- 


twelve Months; 7. C. ſent his Leaſe to Warſom, and vn; — 
a Letter ſpecifying this Agreement to a Scrivener, ix. 
with Directions to draw an Aſſignment and Defea- 
ſance purſuant to this Agreement; but before the 
ſame was executed 7. C. dies, having made his Will, 
and Ph, Laſſels his Executrix, who, before any No- 
tice of this Agreement aſſigns over the Intereſt of 
the ſaid Leaſe to Ferkins and King in Truſt for her- 
ſelf, and then for them, who were all likewiſe Judg- 
ment Creditors; Watſon preferred his Bill againſt 
Laſſels, Jenkins and King, to carry this Agreement 
into Execution. Baron Price was of Opinion this 
was a Writing within the Statute of Frauds and 
Perjuries, and ſuch a Lien upon 7. C. that, as if 
he had lived and refuſed to perfect the ſaid Agree- 


3 ment, f 


—— — 


* 
* oY 3 5 $f ia. 2 — — 96 A 


56 De Term. J. Hilarii, 1719. 

ment, a Court of Ec quity would have obliged him 
to do it ; ſo they ought likewiſe to oblige the Exe- 
cutrix and her Aſſignees to execute the ſame : But 
Chief Baron Bury and Baren Page (ab/ente Mounta- 
gue) though they thought this Letter a Writing 
within the Statute, and that it would be a good 
Lien upon 7. C. himfelf, and even upon his Execu- 
trix, yet Jenkins and. King the A; gnees, had not 
only as good a Title in Equity as he Plaintiff, but 
had alſo by the Aſſignment a Title at Law too; fo 
they could not decree them to execute the ſaid Agree- 
ment. Mora, Upon Smith's original Bill the Queſtion 
was only, whether Watſon ſhould deliver up the 
Writings. 


94 ” Holden qui tam v. Broad. 


Informer HE Informer Holden died — the Infor- 
dies pending 
che Taforma. 1 mation, and upon Motion the Court gave leave 


11 make a Reſeiſure. 


95. Lach Granville & al Commmoners of Ep- 
worth v. Ramlarn & al. Jan. 25. 


Bal of Flo B. LL was necfenred! to eſtabliſh the Plaintiff's Right 

Men Po mn to Common, and to ſet aſide ſeveral former De- 

be brought. crees; the Defendant demurred to the whole Bill; 
for if chere was any Error in the former Decrecs, 
they ought to have brought a Bill of Review, and 
not do it in this Method ; and the Demurrer was 


allowed. 


Delber 


De Term. $. Hilarii, 17199 7 


Delver v. Hunter. 3 96. 


A Woman recovered in Dower, 150 brought a Bill Bil ++, fn 
for the meſn Profits; Serjeant Bridges for the covered in 

Plaintiff cited a Caſe of Dean v. Wade, in 1 Chan. — 1 
Rep. large Octavo, and 2 Chan. Rep. Coventry v v. Thynn: 

But per totam Curiam the Bill was diſmiſſed; for 

even where the Huſband dies ſeiſed, there ſhall be 

no meſn Profits until Demand, as per Star. Merton, 

Co. Lit. 32, 33. But if the Huſband does not die 

ſeiſed, as he did not in this Caſe, the Wife can have 

no meſn Profits; and beſides, it is admitted the Plain- 

tiff is in Poſſeſſion, ſo may have Remedy at Law, it 

ſhe has any n to meſne Profits. 


» 


Roe & al v. The Biſhop of Exeter. 97. 


IN a Bill to eſtabliſh Modus s, theſe were inſiſted Modu al- 
upon, and allowed ; firſt, For every Cow having Pot Pl. 244. 

a Calf, for the Tithe of the Milk and the Calf ſeven- Mi Cow 
teen Pence. 2dly, For every Milch Cow milked Mich Cow 
without a Calf, eleven Pence for the Tithe of the "=o. 
Milk. 3dly, F. or every Heifer, the firſt Year ſhe has Heifer nod 
a Calf, thirteen Pence for the Milk and Calf; theſe 
payable at Michaelmas.---For every Hogſhead of Cy- Cyder. 
der made of Apples grown in the Pariſh, eight Pence. Hoard Ap- 
For -Hoard Apples, a Penny.---For F ire-wood ſpentÞ® 
on the Farm, an Hearth Penny.---For Fruit, Herbs, Fruit, 
Roots, and other Garden Stuff, a Garden Penny. 2 ad 


F or a Colt, a Penny; theſe payable at Eaſter. 1 


* 
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98. Reg V, Tale, ee 
A Bond ta- oo 
ken in th M. Paunce ot Was 72 4 of the Ex- 
Seth of the ciſe by Conſtitution from the Commiſſioners of 
the Ce. the Exciſc; a: employed Sir Matthew Kirwood to pay 
22 the Money he ſhould return into his Hands to the 
Poſt Pfl. Crovyn, and took a Bond from Sir Matthew, and Mr. 
2 108. Yale as his Security, in the Penalty of forty thouſand 
x Vent, 472 Pounds, for the Payment of the Money to the 
o El. 263 Crown, and on his own private Account : Kirwood 
Ante Fl. 80. broke, and an Extent iſſued againſt him, and a Scire 
| facias was brought againſt Yale on his Bond. Mora, 
If Yale's Bond had been for the Payment of Money, 
an immediate Extent might have gone againſt him.) 
Upon the Pleadings to this Scire facias there was a 
Demurrer, and"it was argued on the Behalf of Yale, 
that the Bond taken by Pauncefoot was void in Law; 
becauſe, firſt, he was not a Commiſſion Officer, only 
conſtituted Caſhier without expreſs Authority (which 
he ought to have had) to take ſuch Bond. 2dly, It 
is ag ant the Rule that any Tradeſman ſhould be 
e Caſhier to any Farmer, &c. 3dly, This 
Bond is an Oppreſſion to the Subject; for by the 
Stat. 33 Hen. 8. Body, Lands and Goods are liable. 
But note, November 23, 1720, per Opinion totius Cu- 
riæ, this Bond v was adjudged to be good. 


99. Kennett qui tam v. Lloyd. Feb. 12. 


4 op! INFORMATION upon a Seiſure of a Quantity of = 
praiſement Tobacco; Verdict pro Quer: It was objected in 
the Wie. Arreſt of udgment, that the Information was the 


Appraiſe 16th of June, the Writ of eee the 17th, 


ment, which 


was before returnable the x7th, and the Indenture of 7 
they had any ment the 1 5th, hich was before they had any Au- 


Authority, 
4 thority ; 


De Term. S Hilarii, 1g. 59 
5 ; and Writs of Appraiſement are a neceſſary But 

Part pf the Information upon a Seiſure; and if this — 
be void, there is no Value at all ſet upon the Goods, 

and the Courſe of the Court has made it neceſſary; 

beſides the Act of Tonnage and Poundage, directs 

the Moiety of the Rate to be anſwered to the King, 

which ſhews there is a Neceſſity for a Valuation: 

There is a Diſtinction indeed between a Saſure and — 
a Devenerunt ; upon a Seiſure the general Words are geiſure and a 
ſufficient, becauſe the Return of the Appraiſement Devenerunt. 
makes a ſufficient Certainty (but is wanting in this 


Caſe); but in a Devenerunt, which is the Crown's 


Action of Trover, there muſt be greater 


having nothing elſe to help it. Mota, The Court 
ſeemed to think this was amendable. TP 
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roo. The Dean and Chapter of Weſtminſter v. 
Nir Thomas Croſs & al. May 14, 1720. 


Stat. of Li- 
mitations. 


HE Statute of Limitations was pleaded to a 
1 Bill of Diſcovery, but it was over- ruled. 


TOT- Gumley V. Fontleroy. Eodem Die. 


Modus, al- * L by a Vicar for Tithes ; the Defendant pleads 

pleaded, yet that the Plaintiff employ ed a P erſon to collect 

Quantities the Tithes, and that he the Defendant paid the Col- 

muſt be fee lector five Pounds, and does not ſet forth Quantities 

forth, and Values; fo the Plea was over-ruled with Coſts ; 
for this Court never admits a Plea, even of a Modus, 
to cover the Diſcovery of Quantities and Values, be- 
cauſe the Defendant may die before they go to Exa- 
mination, and then Tithes lying only in the perſonal 
Knowledge of the Party, there would be no way of 
coming to the Knowledge of the Particulars: And 
the Caſe in Hard. was denied, and it was ſaid it had 
often been ſo. 


3 | Rex 


—  —— C — — — 
— 
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* —_— * — . — ç ow — — 
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Rex v. Biſhop & al. May 20.“ Wer 


NEED to diſcharge Iflues {et by Commillioners I ſet by 
of Sewers, alledging they had no juriſdiction Sn ef go 


rs of Sew - 


by the Stat. 33 Hen. 8. cap. 5. becauſe this was 9 
a Bank thrown up by the Sea; and ordered them to ger att 
ſhew Cauſe, on Notice to the Clerk of the Sewers; 
though it was doubted whether this could be done 

by Motion, becauſe it was a Judgment of the Com- 
miſſioners; and no Certiorari would he originally to 

remove their Order. | 


* 


Jordan v. Colley & al. May 23. 103. 


ILL by a Rector for Tithe-wood in the Pariſh Tithe-wood, 
of Little Wenlocle in the County of Salop, as it of Common 
had been Time out of Mind paid in that Pariſh, Nel. 
againſt the Defendants, as Vendees of Sir William 
Forreſter ; the Defendants in their Anſwer ſay, that 
no Tithe had been paid for this Coppice-wood called 
Holebrook Coppice, when felled before, and that they 
never heard that any Tithe or Modus had been paid 
for Wood in that Pariſh. It was inſiſted upon for 
the. Defendants, that Tithe-wood was not due de 
communi Jure, and therefore that the Proof lay upon 
the Plaintiff, and that it was only founded upon a » 
Canon in Biſhop Srratford's Time, Anno 17 Ed. 3. Tow. Prov, 
and therefore the Defendants need not alledge any Ge. Car. 
Preſcription or Cuſtom by way of Exemption : But --»— by 
it was anſwered for the Plaintiff, that Occupiers Dr. & Stud, 
muſt always ſet forth an Exemption. And per Cu- 18 


riam, The Defendants ought to have ſhewn ſome 


Ker v. Flanders, May 12, 1921, 
R Exemp- 


— ———— EIS 


62 De Term. Paſebæ, 1720 


Exemption; and there is no Inſtance, that a Pariſh 
can preſcribe in non decimamdo for Tithe-wood ; Wilds 
and Hundreds are upon another Conſideration. But 
nota (ſays the Reporter himſelf) though the Defen- 
> dants were decreed to account, I do not find that it 
is yet certainly determined, that Tithe-wood is due 
de communi fure. | 


— „„ „ „ 
— 


10 %½4«L Turroth v. Seys. May 24: 


Sequeſtra- PON a Commiſſion of Sequeſtration, the Com- 


tion. 


No new one miſſioners ſequeſtred ſome live Cattle, which 
40-697 ng not being ſufficient to anſwer the Debt, it was moved 
frſt be re- for Leave to ſell theſe Cattle, but denied, becauſe 
turned. the Commiſſioners had not returned the Commiſ- 
ſion; but when that was done, and it appeared what 
„they had ſequeſtred, and the Value as ſo much in 
Part of the Debt, then for the Remainder a new 
Sequeſtration ſhould iſſue, and a Yenditioni exponas 

to ſell the Goods ſequeſtred upon the firſt, 


105. VN Rex v. Robinſon, May 25. 


When an N Extent iflued againſt the Defendant ſo long 
Extent has | | 5 - 
been long © 4 ago as 30 W. 3. and an Inquiſition was taken 
Pn upon thereupon, but no Proceſs iſſued againſt him, be- 
it muſt be cauſe there was a former Extent againſt him; but 
„ being now ſatisfied, Mr. Foley moved, that Pro- 
ceſs might iſſue upon this laſt Inquiſition; for it was 
ſettled in Chief Baron Wards Time, that upon dor- 
mant Extents no Proceſs ſhould go without Motion 


in Court, and it was now granted, unleſs Cauſe. 


Frazer 


ao— 33 1 ˙—˙ __- S -44 TT _ 
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Frazer Adminiſtrator v. Moore. May 27. 106. 


MILL by an Adminiſtrator ; the Defendant demurs, Adminiſtra- 


and the Demurrer is allowed, and the Bill is diſ- — xr qr 


miſſed with Cots; and ſo ſaid to be the conſtant Et. 
Courſe in Equity, per toram Curiam. 


Qui tam v. Jackſon. May 30. 105. 


HERE there are ſeveral Seiſures by ſeveral Several Sei- 
pa 11 ſures by ſe- 


\ Perſons, and the Whole does not amount to veral Perſons 
one hundred Pounds, it is allowed that all may be nr an 


i 4 gen, 8 — ing to 1001, 
put into one Writ of Appraiſement, and one Infor- may be put 
mation only may be exhibited in the Names of all gun 


the Perſons ſeififig, for the ſeveral Matters feſſed. o). 
A. 20 55 


D E 


D E 


Term. S. Trinitatis, 


18. Hart v. King. June 28. 


3 ILL for the Diſcovery of a perſonal Eſtate 


Ru that fe againſt an Adminiſtrator, and for a Diſtribu- 


——— tion; the Defendant in his Anſwer ſets forth the 
within the perſonal Eſtate, but as to the Diſtribution pleads, 


ere that the Inteſtate died but in March laſt, and there- 


Death over- fore by the Stat. 22 Car. 2. cap. he was not obliged 


to a Diſtribution until the Year was expired: But 
by the Opinion of the Lord Chief Baron, Price and 
Page Barons, the Plea was over-ruled, and ordered 
to ſtand for an Anſwer, with Liberty to except (in 
which Caſe no Colts) Mountague Baron di iſentiente. 


109, IVhite v. Roberts. July 6. 
Writ of Er- ur of Error was brought in the Houſe of 


ror to the 
Houſe of Lords upon a Judgment in Scacc'; the Parlia- 


Lords muſt : 
appt ment was prorogued, and then Execution was taken 


bed in 14 out upon the Judgment here, and the Money levied: 
The Attorney General and Mr. Fazakerley moved to 


is no Super- 
ſedeas, if the ſet this Execution aſide; for though the * Parliament 


Parliament : 
be prorogu'd, was 


* 


De Term. J. Trinitatis, 1720. 65 


—— 


was prorogued, yet the Writ of Error continued in Po Pl. 776. 
Force, and conſequently it is a Swper/edeas to the 3 Ned. 336, 
Execution; but upon hearing Serjeant Cheſſhire on 2 Salk. 26r, 
the other Side, and inſpecting the Orders of the ** 
Houſe of Lords, whereby it appeared that the Writ 

of Error ſhould have been tranſcribed within four- 

teen Days, which was not done in this Caſe: The 

Cœurt thought it not reaſonable to hang up the Party, 

but that he ought to have the Benefit of his Execu- 

tion, Baron Mountague diſſentiente. And the Caſe of 

Hood v. Godfrey, in Hilary Term, 1710, was cited, Hood v. 
in which Caſe there was Judgment in an Aſaumpſit in FI 
Trinity Term before, and a Fieri facias iſſued, and 1710. 
then a Writ of Error was brought in Parliament; 1 

the Parliament was diſſolved in September following; 
then a Teſfatum fieri facias iſſued and was executed, 
which was ſet aſide, becauſe the Teſatum fieri facias 
was grounded upon the Fer: facias, which was cer- 
tainly ſuperſeded by the Writ of Error. But ca, 
this proves that an original Execution might well be 
taken out after the Diſſolution of the Parliament. 


Binſted v. Coleman. July 12, 110. 


HIS Diſtinction was laid down upon the Statute Equity will 

Bas ; not ſupply a 

of Frauds and Perjuries, that where there is a Defe& in a 
whole Agreement by Parol, and Part of it is exe- m_—_ 
cuted, a Court of Equity will decree a ſpecific Exe- intended to 


cution of the Whole, for the Statute of Frauds (ſays 3 
the Chief Baron) does not extend to that: But where 
there is an Agreement by Writing executed, you 
cannot come by Evidence to ſupply any Defe& in 
that Agreement, which was intended to be Part of 
that Agreement, but not inſerted in it; for that 
would be to evade the Statute of Frauds, and intro- 
duce more Perjury. The whole Court were of the 


{ame Opinion. 


8 Clark 


— — — — 


— f — — — ————— 
ä ro * — 
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111. Clark v. Daſhwood. July 13. 
ae 


ILL for the Tithes of the Rectory of Car fington 
wo wr in the County of Oxford, particularly of the 
Ante Pl. 58g. Coppice-wood called Byrleigh-wood ; and the Plain- 


— tiff derives his Title from the Leſſee of the Dean and 
OIGINE, - 


Feb.6.1720, Chapter of Chri/tchurch : The Defendant inſiſts, that 
— no Tithe of this Wood was ever paid but once (being 


held bad terrified) for that it was exempt as Part of the Poſ- 
ore 219. 


Degge 333. ſeſſions of Eynſbam Abby, which was one of the 
Dyer 349. greater Abbies, and conſequently capable of an Ex- 
3 emption by the Stat. 31 Hen. 8. and inſiſted by Mr. 
v. Luca. Ward for the Defendant, that conſtant Non- pay- 
ment was an Evidence of Exemption in the Caſe of 
a Lay Impropriator. But nota, the Proof was only 


Belief and Hearſay, and the Defendant was decreed 


Term. S. Michaelis, 


1720. 


Brier v. Lanſdoun. Nov. 25. 112. 


I was moved by Sir Conſtantine Phipps to ſet aſide Proceß of 
a Venire facias (which was the old Proceſs of this ug at 

Court on the Plea Side) and a Diſtringas thereupon, eld 

| 2 a e good, 

upon an Affidavit that the Defendant was in France though be is 

when the Venire facias was left at his Houſe : But beyond Sea. 

upon hearing Serjeant Cheſſhyre and Mr. Bootle on the 

other Side, the Proceſs was adjudged to be good by 

three Barons againſt Price Baron. | 


At Guildhall Sittings. tas; 
Etriche v. An Officer of the Revenue. 


PON an Information of Seiſure of Goods there Trover for 
was a Verdict for the Defendant, who after- «. "nga 
wards brought Trover againſt the Officer for theſe agzinft the 
Goods, which was tried before the Lord Chief Baron 
Bury at the Sittings after this Term; and the Attor- 


ney General for the Detendant objected, that Trover 
| I did 


68 De Term. J. Michaelis, 1720 


did not lie (for theſe Goods, for that the Seiſure of 
the Goods, and putting them into the Cuſtomhouſe 
Warehouſe, could not be ſaid to be any Converſion 
to his own Uſe) but * Treſpaſs, or Treſpaſs upon the 
Caſe; and Mr. Attorney inſiſting upon a ſpecial Ver- 
Poſt Pi. 132. dict, and the Chief Baron inclining to be of that 


Opinion, that Trover would not lie, the Plaintiff 
choſe to be nonſuited. 


At Serjeants Inn, Dec. 6, 1720. 


114. The Attorney General at the Relation of 
the Dutcheſs of Buccleugh v. Are Sal. 


Bll for ow * IS was a Bill brought for eſtabliſhing a Right 
Right to to Tolls in the Manor of SFalding, &c. in the 
Ten County of Lincoln, and it was laid, that Time out 
4 Mod. 319. of Mind there has been a Duty payable to the Lord 
2 ni. 2299» of the Manor for all Carts, &c. coming to the Ma- 
1 Mod. 47. nor, &c. Mota, In this Caſe there was a Fee Farm 


"Matt, Rent reſerved, which (it was faid by Sir Conflantine 


8 Phipps for the Plaintiff ) diſtinguiſhed it from the, 
Frard. 15). Caſes Pl. 64 ante. But it was infiſted by Mr. Brown 
Pro. br. and Mr. Toller for the Defendant (inter alia) that this 
Davie's Rep. was Toll thorough, and conſequently void without al- 
3 96. ledging a Conſideration; and zhe Court (except Moun- 
3 Lev. 424. rague, who thought the Fee Farm Rent reſerved gave 
the Court Juriſdiction) inclined to diſmiſs the Bill ; 
but they afterwards went into the Proofs, and the 
Bill was diſmiſſed, it not appearing that the Place 
where the Toll Bars were erected, was within the 


Manor of S palding. 


If after Condemnation, neither Treſpaſs nor Trover will lie, Raym. 336. 


-D' 


DE 


Term. S. Hilarii, 


1720. 


Froſt V. Daves. Jan. 23. | 115. 


WRIT of Error was nonproſſed in * Exche- me t the 
quer Chamber for want "ef aſſigning Errors; Lords, whe 
and upon har a Writ of Error was brought i nr. 
Procerum, but the ſecond was not tranſcribed, ac- AnePLzoge 
cording to the Order, within fourteen Days; there- 
tore upon Motion on the Behalf of the Defendant in 
Error, it was ordered that the Record ſhould be 
tranſcribed in eight Days, and certified into Parlia- 
ment, or the Defendant in Error to be at Liberty to 


take out Execution. 


Bulls; Allen & 5 . Feb. 11. 816. 


tered "into by the Plaintiff with the Defendants, fiuing dt 


rearing to Shares in a Bubble called the Pennſylvania flint Mar. 


Bubble, and to have his Money repaid, which he * ad 
had paid to the Defendants for Shares fold by them 


reſpectively, and charges that the Defendants had 


Mar 


<442 


T formed 


5 70 De Term. S. Hilarii, 1720. 


—— — — — 2 — 


formed themſelves into a Society to carry on the 
Fraud; the Defendants demurred, becauſe the Bill 
Combina- contained ſeveral and diſtin Charges againſt ſeveral 


_ , and diſtinct Defendants; and the Demurrer was al- 


fuch a Be- lowed. Mota, They denied Combination, as is ne- 
. «ak ceſſary upon ſuch a Demurrer as this. 


463. 


117. Aſeill V. Dawſon. Feb. I 3. 


Plea to Diſ- 
covery and 


PLEA to the Diſcovery and Relief in a Bill, 


Relief over- when the Bill prayed only a Diſcovery, was 
ruled. Over ruled. | 25 2 

118. Rboder v. Lovit. Eodem Die. 
Averment N an Action upon a Contract 50 the gale of Stock, 
that Plaintiff 


was ready to 1 the Plaintiff averred in his Declaration, Quod * 
transfer ratus fuit at the Day to transfer ; upon the Evidence 
cording to it appeared, that the Plaintiff hid another Perſon 
bjisContra8: ready to transfer, and a Verdict for the Plaintiff; for 
another was which Reaſon a new Trial was moved for, and 
—_— is granted, becauſe the Defendant was not obliged to 


ns ol ome this Stock from a third Perſon. 


cient, 


. Clanvii v. Trelawney, F eb. 24. 


Impropria- 


1 HERE a Man prefers 2 Bill to eſtabliſh a Mo- 
a Party to a dus againſt the Leſſee of the Impropriation, 


Bill brought | . . 
again bg he muſt make the Owner of the Impropriation a 


* Party; for this Court will not bind the Inheritance 


Modus, Of any Perſon, unleſs he is before the Court. 


— ů—ů—ů— 


* De Ferm. J. Hilarii, 1720. 7¹ 
Rex v. Rawlins. Feb. 27. 20 


LF an Extent an Inquiſition was taken, which hanse 

found a Term of ſo much Value; the Defen- C;fwn ins 

dant pleaded to the Inquiſition, and it was found for Fellen. 

the Crown, and this Day it was inſiſted for the De- 

fendant, that the Court ſhould order a Venditioni ex- 

ponas ; for if the Crown was to be put into Poſſeſ- 

ſion, the Defendant who was to have the Reſidue of 

the Term after the Crown is ſatisfied, would be * 
without Remedy. But afterwards, May 20, 1721, | 
fer Opinion totius Curie, an Injunction was awarded 
to put the Crown into Poſſeſſion. 
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Term. Paſchæ, 


1720. 


121. Pye v. Rea. April 27, 1721. 


Vicar, in ILL by a Vicar for Tithes ; the Defendant ad- 
need not mitted in his Anſwer, that the Plaintiff was 


Pe Fade intitled to all forts of Tithes, but inſiſted upon a 
by Endow- ſpecial Exemption ; upon this Admiſſion the Plain- 
ment or Fre- 


ription, tiff was not obliged to ſhew any ſpecial Title either 
by Endowment or Preſcription, which, ere, he 


ought to have done. 


122. Lock qui tam v. Williſord. May 3, 1721. 


Informa- INE N was ſeiſed, and an Information filed, for 


tion, a ſe- 


e being brought Com a wrong Port; the Officer 

.. ue I finding himſelf miſtaken upon this firſt Information, 

Seiſure, — a ſecond, for that it was imported, the Du 
not being paid; and moved, that the ſecond Infor- 
mation might be received, which was granted upon 
theſe Terms, vis. that the Attorney General ſhould 
enter a Von prof upon the firſt, and the Officer 


3 ſhould 


| 


De Term. Paſche, 1521. 73 


ſhould pay the Coſts; and the ſecond was permitted 
to bear Tee as the firſt did, to make it agree with 
the Writ of Appraiſement, and to fave the Informer's 


Time. 


Dodſon v. Oliver. May II, 1721. 123. 


HE ſingle Queſtion adjourned until this Day . 


tor the ſolemn Judgment of the Court was, ther Tithes 
Whether Tithe of an ancient Corn Mill, that had 3 de 
never paid Tithes, was payable or due of Common ca 
Right. Baron Price and Baron Mountague were of 
Opinion, that an ancient Mill ought to pay the tenth 
Toll Diſh, which being a tenth Part of the Thing 
itſelf, was a predial Tithe, and due of Common 
Right: But Lord Chief Baron Bury and Page, that 
it is a perſonal Tithe, and not due of Common 
Right, and not having been paid, is now exempt by 
the Stat. 2 Ed. 6. So the Court being divided, the 
Plaintiff had no Decree as to this Matter of the 
Mill. 


Nota, If there be any Cuſtom in a Pariſh for the TheManner 
Manner of tithing Milk, as to carry it to the Church CS 
Porch, or Parſonage Houſe, that muſt be obſerved er 

by the Pariſhioner; but if there be no particular thee n 
Cuſtom or Uſage, the Pariſhioner is obliged de Jure Pagen, 
to pay every tenth Meal, to milk the Cows at the go by. 
uſual Place of Milking into his own Pails, and the Ame FL. 26. 

| Parſon is obliged to fetch it away from the Milking 
Place in his own Pails in a reaſonable Time; and if 
he does not fetch it before the next Milking-time, 
the Pariſhioner may juſtify the pouring the Milk upon 
the Ground, becauſe he hen has occaſion for his own 

Pails. And it was determined by the whole Court of 

Exchequer, in this Cauſe of Dodſon and Oliver, at a 
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former Day, that the Milk ought not to be carried 
either to the Church Porch, or to the Parſon's Houſe, 
and that it ought to be fetched by the Parſon. 


124 Phillips v. Winter. May 17, 1721. 


Where W HERE Time is given, or a Commiſſion 


Time given, 


or Con miſ- granted to anſwer, without more, the Defen- 


fion to an- dant cannot demur, or plead and anſwer. 
ſwer, Defen- 
dant cannot demur, or plead and anſwer, 


125. Rex v. Blundell. Eodem Die. 


The King -- A Scire facias was brought againſt a General Re- 
may Procee "M4 , * : 
Aicher by ceiver upon his Bond, and afterwards an imme- 


Scire facias, diate Extent was moved for againſt him, upon an 
or by both. Affidavit that one of his Bail was become Bankrupt, 
and he decayed in his Credit; and it was granted ; 
for the King may be at Liberty to proceed either 


by Scire facias or Extent (which is the ſpeedier Me- 
thod) or by both. 


Gatehouſe qui tam v. Reith. 
126. May 25, 1721. 
Ma Fang AR. Ward moved for a Writ of Delivery, which 
Watches, + was granted, for a Parcel of Gold Watches, 
upon giving Security, the Springs and Steel Work 
being periſhable Goods, and liable to receive Damage 
by lying in a damp Warehouſe. 


Smith 
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Smith v. Nottingbam. May 25, 1721. 127. 


PON a Contract to aſſign to Smith a three Injunction 
L hundred Pounds, the third Subſcription in the ce on z 


cut ion on a 


South-Sea, on the 28th of Auguſt, Siib did cove-1 _—_— 
nant upon aſſigning to pay one thouſand and fifty 0501. 
Pounds, for which he gave a Bond, and Judgment S be 
was obtained thereupon in the Common Pleas : Now trad for 
Smith prefers his Bill for an Injunction, and obtains  ebrkeny 
it, becauſe the Money the Bond was given for, was 

the Confideration of the Contract; and this being a 

mutual Agreement, we will not put them to croſs 
Actions at Law. | 
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128. Sewell qui tam v. Johnſon. June 14, 1721. 


1 74 AYHEF bids in Court for a Parcel of Tea; 
cumſtances after his Bidding there 1s a Claim put in, 
— whereby the Goods could not be delivered until the 
his Bidding ; Claim was tried ; in the mean time a great Quantity 
of Ten in imported, whereby the Value of the Tea, 
Goods are to ſince the Time of Bidding, funk ſeventy Pounds; 
to him after therefore Mayhew moved to have his Bidding diſ- 
Condemna® charged, which (as was alledged) is frequently done 
: where Goods are periſhable, and a Claim is put in 
after the Bidding, and there is Delay in the Proſecu- 

tion : But per Curiam, by this Method, if a Man 

thinks he hath outbid himſelf, he may ſet up a 
Claimer, and make that a Pretence for a Diſcharge : 

And it is by no means a Rule, that a Bidder ſhall be 
diſcharged when a Claim is put in afterward. And 

upon further Motion, June 20, the Bidder was held 

to his Bidding. And in Micbaelmas Term, Nov. 10, 

1721, Leaper qui tam v. Bound, Bound had bidden 

in the ſame Manner, and paid one hundred and ſixty 
Pounds, and the Claim being tried, there was a Ver- 


85 dic 


„* SY | 2 


De Term. F. Trinitatis, [72I. 5 
dict for the Crown; and Mr. Attorney General then 
moved, that Bound might take the Goods, and pay 
his Bidding purſuant to the Order of Court in 171 5, 
„That if Bidders do not within fourteen Days after 
the Goods are legally condemned, take out a Hebet, 
and pay the King's and Officer's Moieties, the Bid. 
ding Moriey ſhall be forfeited to the Officer that 
. ſeifed the Goods; which, nota, Bound was willing 
to do, but the Court would not diſcharge him: The 
Court had ſome Doubt * what Execution to order 
againſt Bound, this being an Information of Seifure.z . _ 
upon which, regularly, Proceſs of the Pipe ſhould 
iſſue, but hat being long and tedious, they, at laſt, 
ordered a Fieri facias againſt Bound, as in the Caſe of 
a perſonal Information is uſual. Lo 

After Trial, if there is a Verdict for the Crawn, Nota. 
the Judgment is, that the Bidder ſhall be charged | 
one Moiety to the King, the other to the Seiſor. 


Where there is a Condemnation without a Trial, Nota. 
the Bidder muſt ſtand to all Hazards; but if after 
Trial the Bidder ſuffers by Delay, the Court often 
diſcharges the Bidder. {Sed guere, fays the Reporter 
himſelf.) FX I 


A Bidder hath a Right to have his Goods delivered Nota. 
eight Days after the Bidding, if they are then con- 


demned. 


* In the Caſe of Bower qui tam v. Miles, Nev. 1715. An Attachment iffned 
againſt the Bidder for not paying the Bidding Money; and Rex v. Jackſon, Fune, 
13, 1729, the like Rule, Miu, An Affidavit was made in both Caſes, 
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| killed d killed and ſold: Theſe were both of them adjudged 


78 De Term. J. Trinitatis, 1721. 


— 
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129. Bradley qui tam V. Long. June I4, I721. 


2 5 H IS was an Information upon the Statute of 
M » Ay off the 5th of King George, cap. for importing 


upon Stat. Brandy in a Collier; Verdict pro Rege: Mr. Ward 
5 . moved in Arreſt of Judgment, that it is not alledged 


the Goods in the Information, that the Goods alledged to be 

— taken into this Collier were foreign Goods, which 
a ge . . * 

tobe foreign. the Statute expreſſly requires. To this it was ob- 


Poſt Pl. 185, 


8. C ſerved for the Informer, that the Information con- 


; wo. Vs cludes contra formam Statuti, and the Verdict fu 
ard. ly --- 


105, 217, "Poſes every thing neceſſary was proved. On the other 
1 And. 49: Side it was replied, that theſe Words only make the 
Foſters C. Concluſion of the Caſe, not the Caſe itſelf. Mr. At- 
Drer fs i torney General being abſent, no Judgment yer given. 


> 


130. Franklyn and others Pariſhioners v. The 

Mafter and Brethren of St. * as 
Impropriators, Bennet their Leſſee, 
and Fenkins the Vicar of the Pariſh of 
Faram in the County of Southampton. 
June 15, 1721. e 


HIS was a Bill brought by the Plaintiffs the Pa- 
riſhioners againſt the Defendants, to eſtabliſn 
12 d. fora certain Modus's in the Pariſh of Faram. The firſt 
Milch d Modus inſiſted upon was twelve Pence for a Milch 


And ſo is 6d. Cow; the ſecond was * fix Pence for every Calf 
for every Calf . | | 


ſold, too to be void Modus's, being too rank ; the firſt being 
rank. 


* Since this Caſe, a Modus of 6d, for a Calf has been held to be good, inter 
| Reynel & Ackland. . | 


—_ above 


De Term. I Trinitatis, 121. 79 


above Half the. Value of the Milk at the Time the 
Modus was ſuppoſed to commence; and the ſecond, 

if ten Calves were ſold, five Shillings muſt- be paid, 
which is in effect for one Calf, for the Tithe is one 

in ten.---A Penny for Gardens and Orchards allowed 
to be good. (But nota, this can be only for ancient 2 
Gardens and Orchards, as was adjudged inter Perrot War — 
& Markwick, July 5, 1716.) The Vicar being en- TS. 1071. 
dowed of ſmall Tithes and Hay, it was decreed that! Keb. How 
he was thereby intitled to Hops, being a ſmall Tithe, ic, Kh 
though of Growth ſince the Endowment ; and alſo Trin. 1683. 
to Clover, St. Foin and Rye Graſs, which are Spe- _ ant 
cies of Hay, that is the Genus. No Tithes due for 3 E. 36s. 
After- paſture, or Cattle fed on Stubble. Although 
by the Endowment the Vicar was to find the Sacra- 

ment Wine, yet the Court were of Opinion it ſhould 

be found by the Pariſhioners, according to the Di- 

rection of the Canon. Mota, Where Altaragium is 
mentioned in old Endowments, and ſupported by 


Uſage, it will extend to ſmall Tithes, but not elſe. 


Leaper qui tam v. Smith & Elliot. 133. 
June I7. | 


TPON a Motion for a new Trial after an Infor- Importation. 
mation of Seiſure of Goods in a Ship that was * 
twenty Miles below the Hope, but within the Limits Importation, 


when a Ship 


of the Port of London; the Queſtion was, whether is within the 
it could be ſaid to be an Importation before the Ship Pant f te 
comes above the Hope : But a new Trial was denied 
0 totam Curiam; fo that it ſeems it ſhall be deemed 

an Importation, if within the Limits of the Port, 


thou gh below the Hope. 


* See to what Altaragium ſhall extend in Kennet's Pareckial Antigute in 0 
ſar Verb Altaragium. 
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De — S. Trinitatis, 1721. 


132. n v. Etheridge & al. June 20, 1721. 


Trove or PON an Information of Scifure there was A 
. Verdict for the Claimer, who did not move for 
"- ot a Writ of Delivery, but brought an Action of “ Treſ- 


| Officer for Pals for the Goods againſt the Officers that ſeiſed: 
bebe Upon a Motion for a new Trial (there being a Verdict 
Ca, for the Plaintiff in this Action) Price Baron ſaid, that 
AntePl. 11g jt was now allowed and taken for Law, that Trover 
2 did not lie againſt an Officer for ſeiſing a&/gue proba- 
we. ili Cauſd, but T reſpals would; and it the Claimer 
Carth, 325: had moved for a Writ of Delivery, he ſeemed to 
Raym. 336. think he could not have this Action, becauſe then 
Si he would have a double Remedy. Baron Mountague 
was of Opinion, that neither Trover nor Treſpaſs 
would lie, becauſe the Seiſure is not contra Pacem; 
but that Treſpaſs upon the Caſe, ſetting forth that 
the Seiſure was ab/gue probabili Cauſd, would lie, as 
was done in the Caſe of The King and Melliſb. Baron 
Page was of Opinion, that Treſpaſs or Caſe, for the 
conſequential Damages, will lie ; but now the Ver- 
dict was ſet aſide, for that they thought here was 
_ 2 auſa. Mota, Bury and Page ſeemed of 
Opinion, that in Treſpaſs * Party ſhall not recover 
the Value of the Goods, but only the Damages, for 


unlawful ſeiſing. 


. : Turton v. Clayton. 


"6 JILL for Tithes by the Rector of Standiſh in the 
Moduss ace I County of Lancaſter ; the Defendant inſiſted on 
_ a Modus of three Pence for Houſe, Hay, Hen, and 


v. Andrews. Yard, vis. For Hay a Penny, for an Houſe a Penny, 
Parker v, | 


Cotter, 
* Martin v. ae Trin, "nh Trover or Treſpaſs does not lie far Goeds 


after Condemnation.. 


for 


— 
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De Term. J. Trinitatis, 1721. 81 


for Hen an Half- penny, and for Yard an Half-penny. 1 Keb. 602, 
Per Opin' totius Curie, This is a void Modus, taking * 
it either diſtributively or intirely; for as to the Ha 

a Penny is unreaſonable, for if a Man has ſixty Acres 


of Hay he pays only a Penny, and if he lets them 
to ſixty ſeveral Perſons, they ſhall pay a Penny 
a-piece.---If a Man ſhould declare in Debt for one 
intire Rent of fix Pence, vis. Two Pence for black 
Acre, two Pence for white Acre, and two Pence for 
green Acre, this would be bad, per Page Baron; 


Defendant decreed to account. 


Fr Iſaac Rebow v. Bickerton & al. 134. 
June 23. 


HIS was i Prohibition to the Spiritual Court of Light- . = 
1 the Biſhop of London, where a Libel was exhi- ni „. yr 


ther it is 


bited againſt Sir Laac to oblige him to contribute to- 8 — 
wards the Repairs of the Church, in reſpect of a Churcck A. e 2 


— * 


Light-houſe erected for the Benefit of Navigation at — e. 
Harwich, which received a Toll and Duty from Ships Cr. Car. 394. 


paſſing, &c. Upon a Demurrer to the Declaration, fate Tany 
the Court this Day gave their Opinion, and two Points v. Hunting- 


were made; firſt, Whether they were not too late to _ . 


come for a Prohibition after Sentence below, and an vies's Caſe. 
Appeal to the Delegates ; ſecond, Whether the Thing +  —Rrl 
in its own Nature was rateable towards the Repairs r 
of the Church: And in both Points Lord Chief Ba- 262, 270, 
ron Bury, Mountague and Page were of Opinion for 535: , _ 
the Plaintiff in Prohibition; Baron Price contrary in 270. 
both Points, and cited in Support of his Opinion, it. 
Lib. 2. Biſhop of Winton, Cro. Elix. 571. 2 No. Abr. cap. 13. 
319. Creſwell, 2 Lutw. 1022. Dawſon and Micholſom, 

in Scacc', Mich. 1710. 2 Ro. Rep. 42. Dr. Prideaux's 


Office of Churchwardens, Yelv. 173. | 
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Meſſenger, 
if grantable 
after a Cepi 
corpus re- 
turned upon 


DE 


Term. S. Michaelis, 


1721. 


Cuthbert v. Adean. Oct. 24, 1721. 


HE Defendant was taken upon an Attachment 
for want of an Appearance, and the Sheriff 
returns a Cepi corpus, and aſſigns the Bail Bond to 


an Arach- the Plaintiff, who moves for a Meſſenger to bring in 
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the Body of the Defendant, and offers to waive all 
Proceedings upon the Bail Bond, according to the 
ſixth Rule (which vide) and the Motion was granted: 

But Baron Montague oppoſed this, becauſe if there 
was any Delay in the Party, it ſhould appear by an 
Affidavit, and becauſe this Method would be ſo great 
an Expence to the Party. Mota, (per the Reporter 
aimſelt) As I apprehend there had been Proceedings 


upon the Bail Bond, which may diſtinguiſh it from 
the ſixth Rule, 


Rex 


De Term. J. Michaelis, 1721. 83 


Rex v. Tomkins. Oct. 27, 1721. 136. 


HERE was a Judgment upon an Information One trani- 
againſt Tomkins for running Wool; and he not . _ 
having paid the Sum in the Act mentioned, the Soli- ep. 2 
citor General moved upon the Stat. 40 Geb. cap. II. = . 
for preventing Burglaries, &c. that he might be inſt bin 
tranſported. Mora, Tomkins had been committed to for running 
the Fleet, charged with the ſaid Judgment: It was 3 
objected by Sir Conſtantine Phipps for Tomkins, that 
he was not within the Words or Meaning of the Act; 
for firſt, he muſt have been committed for want of 
ſufficient Bail, but he was in Cuſtody before the Day 
mentioned in the Act; ſecondly, an Information 
muſt have been delivered to him, or the Turnkey; 
and this being a penal Statute, no equitable or liberal 
Conſtruction ought to be made upon it: But not- 
withſtanding theſe Reaſons (which I thought not an- 
ſwered) the Man was tranſported per. Curiam, diſſen- 


trente Baron Price. 


Rex v. Powell. Nov. 4, 1721. 137. 


Purchaſe was made of Lands lying in Radncr- Extent, the 
Hire, of Powell by the Duke of Chandos; while KE 


amended. 
the Purchaſe was depending, Burton, the Receiver Lach 11. 


General of that County, paid Powell three hundred 1d. 304. 
Pounds, and took a Bond in the Name of the 1 Le. 2.” 
Crown, upon which an Extent iflued againſt Powell: g 592+ 
The Extent was teſted undeciomo Anno Georgii Shore 80. 
Regis ſeptimo, omitting the Month; for which Rea- _ 
fon it was moved by Mr. Serjeant Compns and Mr. Sir Tho. 
Bootle to diſcharge it; and the Cafes in the Margin? oy 
were cited, to prove that Writs without a Tee ſhall 

abate, 
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Stock. 


— 


abate. Baron Montague, That the Diſtinction is 
between original and judicial Writs, which laſt only 
are amendable, becauſe there is a Record to amend 
them by: But quære (ſays the Reporter himſelf) if 
an Extent is not an Execution, and may not be 
amended by the Fiat ?---And afterward, November 
22d following, this was amended by three Barons 
contra Mountague. 


138. Aubrey v. Fitzhught. Nov. 7. 


InjunRtion, af RET contracts upon the 17th Sept. 1720, 


8 with Fitzhught for the Purchaſe of 500“. South- 


deg oe Court Fea Stock at 5 30/7. per Cent. to be ds in Oclober 
will grant i, following; Aubrey not being able to pay the Money 
_ DT then, a new Agreement was entered into, that upon 
to South-Sea Aubrey giving a Bond for the Payment of 10060 /. 
being the Difference of 200 J. Part of the 500 J. 
Stock, and entering into another Bond for 1590 J. ſor 
the other 300 J. Stock, the Time of Acceptance 
ſhould be enlarged until the 4th of May following: 
accordingly Aubrey entered into a Bond on the 4th 
of November 1720, for the Payment of the ſaid 
1590 J. in the Penalty of 3180/7. on the 4th of May 
following; and an * of Defeaſance of the 
ſame Date was executed between the Plaintiff and 
Defendant, reciting the ſaid Bond, and that the 
300 J. Stock was to remain in the Defendant Hitæ- 
hught's Hands as a collateral Security; Fitzzhught 
thereby covenanted, that in caſe Aubrey paid the 
15901. due by the Bond to transfer the 6K, Stock ; 
but if the 1590 J. was not paid, then the Defendant 
Fitzhught was to be at Liberty to fell the 300 J. 
Stock towards Payment of the 1590 /. The Money 
was not paid purſuant to the Bond, and Fitabugbt 
put the Bond in Suit, and the Plaintif Aobrey pre- 


3 ferred 


| ; 


De Term. J. Michaelis, 1721. 85 
2 — 
ferred his Bill, ſetting forth this Matter, and that 
the Defendant had not transferred nor tendered, and 
alſo ſetting forth the Clauſes in the Bill of Credit 
7 Geo. relating to Contracts, that this was a Con- 

GA unperformed, and that, by the Act, Execution 


ought not to go, and therefore prayed an Injunction. 


The Defendant in his Anſwer admitted the Fact, 
as before ſet forth, and that he did not tender nor 
transfer, but gave the Plaintiff Notice, that he was 
ready to do it; but it was upon the Plaintiff's Re- 
queſt that he did not do it, and infiſts this was not a 
Contract within the Act of Parliament. 


Now upon Motion for an Injunction, upon the 

Merits, the Defendant's Counſel inſiſted, that the 

Parol Contract was merged in the Bond, and that 

if the Plaintiff had any Remedy, he had it as much 
at Law as he could have it in this Court. 


But it was anſwered, that the Plaintiff could have 
no Remedy below now; if it had remained upon 
the Parol Contract, in an Action upon that Contract 
the Plaintiff there muſt have averred and proved a 
Tender, according to the Courſe of the South Sea; 
but upon this Bond he will have nothing to do but 
to prove the Bond, and the Defendant cannot either 
by ſpecial Pleading, or upon the general Iſſue at 

Law, ſhew what the Conſideration of the Bond was, 
or that there was no Tender, but that it was proper 
for a Court of Equity, before whom all this Matter 
appeared, to take Cogniſance of the whole Matter; 
and though the Parol Contract is admitted to be 
merged by the Bond, yet in a Court of Equity it 
will be conſidered as a Part of the Contract unper- 
formed, ſince the Conſideration of the Bond is the 
lame as the Conſideration of the Parol Contract; 

2 oat 


86 De Term. £ Michaelis, 1721. 


and if they ſhould obtain Judgment upon the Bond, 
we could not come by Athdavit to ſtop Execution, 
and ſet forth all this Matter, fince nothing appeared 

the Record to prevent the common Method of 
taking out Execution: And an Injunction was granted 
upon theſe Grounds by three Barons contra Lord Chief 
Baron Bury; and Baron Price ſaid, the laſt Clauſe of 
the Act extended to all Contracts whatſoever, as well 
as thoſe mentioned in the preceding Clauſes. 


139. Tarent v. Treuit. Nov. 15. 


Coſts for not Wa: a Motion that 7. might pay Coſts for not 
cs 4 moving according to Notice (which was denied 
Notice. y the whole Court) it was ſaid by one of the Barons, 
55 if there are three Notices of Motion given, and 
after a fourth Notice given, they ſhall not move upon 


the * without paying Coſts of the three firſt. 


140. Winch v. Page. Nov. Is. 


Portion of a M Father gives a Bond to his Daughter for the Pay- 
Feme Co- 


e ment of a Sum of Money (being her Portion) 

ww the Age of twenty-one, or Marriage : He depoſits 
ul or 

the Benefit this Bond in a third Perſon's Hands; ſhe afterwards 

of her and 


ot nin marries without his Conſent; the Perſon who had 
dren. the Bond delivers it up to the Huſband, who puts it 
17-40 in Suit. The Father prefers his Bill for an Injunc- 
Skinner110, tion, and ſets forth that he is willing to pay the 
Money, but inſiſts that the Court ſhould lay their 
Hands on it, and ſecure it for his Daughter and her 
Children; and the Injunction was granted upon 
bringing the Money into Court.---But this was going 
a great Length, and I believe beyond what has been 


done in „ for the Obligee is Defendant here; 
indeed, 
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De Term. J. Michaelis, 1721. 87 
indeed, if the Huſband in theſe Circumſtances comes 
into a Court of Equity to have the Wife's Portion 
paid, then they will put Terms upon him; for he 
that comes for Equity muſt do Equity; but the Per- 
ſon who was to have the Money is Defendant here, 
and aſks nothing of the Court. Mota, It did not 
appear in this Caſe, whether the Daughter was under 


Age; but guere what Alteration that would make 
in this Caſe. 


Fox v. Rutty. Nov. 16. 141. 


B! LL by the Vicar of Melſbam againſt a Pariſhioner Ifue dire Se 


3 - to try whe- 
for Tithes ; an Iſſue was directed to try whether gr Tie, 


a Parcel of Lands, called ay, uſually paid Tithes of I. are paid 
to the Vicar of Melſham, or to the Rector of Yhad- in 
don (who was not before the Court): The Jury find, ee! 
that it had paid Tithe to neither; and upon the Jury fd ts 
Poſtea returned, it was inſiſted for the Defendant, ir 
that by this finding the Court could make no De- 

cree, for that they had no Satisfaction by it: But per 

Curiam, The Vicar is endowed de ommibus minutis De- A Vicar has 
cimis infra Parochiam, &c. and the Defendant's De- og all 
tence, both in Law and Equity, is falſified; and 1 
though Tithes have never been paid, yet the * Vicar ment, as 4 
has the fame Right to all within his Endowment, egen 
even without Uſage (unleſs an Uſage to the contrary Right. 
is ſhewn) as the Rector has of Common Right; in 
which laſt Caſe a Man cannot inſiſt, that Tithes have 


never been paid, which is a Von decimando; and de- 
creed for the Vicar accordingly. Serjeant GHae and 
Mr. Ward for the Plaintiff; Serjeant Pengelly, Serj. 
Stevens, Sir Conſtantine Phipps and Mr. Bootle tor the 
Defendant. 


* Quere, If a Vicar has received for many Years Tithes not mentioned in 
his Endowment, whether ſubſequent Augmentation or Endowment {ball not be 
preſumed. Hard. 328, 9. | | 
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142. Rex v. Spenſer. Nov. 17. 


ſance diſ- —4 212 
charged, cogniſance of a Perſon who was indicted for 


where the beating a Cuſtomhouſe Officer in the Execution of 
pardoned, his Office, In diminutionem Reventionum Domini Re- 
gie; and this was oppoſed by Mr. Raby for the Crown 

upon thoſe Words, the Act of Pardon 7 Geo. cap. 
excepting that Offence: But the Recogniſance was 
diſcharged per totum Curiam; and if the Fine was 
levied, and ſtill in the Sheriff's Hands, it muſt be 
reſtored by an expreſs Clauſe in the Act, which gives 
the Fines to the Party. And the Lord Chief Baron 
Bury ſaid, that the Words In diminutionem, &c. were 
only Pepper and Salt: Baron Moumtague quoted a 
Caſe upon the Act of Pardon in 1709, The Queen v. 
Hinton, where an Information for carrying Salt with- 
out a Permit, &c. was pardoned, being only conſe- 


quential defrauding. e 


Recogni- O R Conſtantine Phipps moved to diſcharge the Re- 


143 Rex v. Blundell. Nov. 18, 1721. 


A new Ex- THE Attorney General moved, that the Clerk in 


tent and In- . : : 
quiſtion or Court might have Liberty to new-ingroſs an 


ered to be Extent and Inquiſition thereon, which were loſt : 


engroſſed 


from the LVota, The Sheriff had the Minutes of what was 
Mioutes ta- found by the Jury ſigned by the Jury, and this was 


ken by the a 

Sheriff, and compared to the Caſe where a Perſon had, in a falſe 

2 obe Name, taken a Record from Pickering- the Aſſociate 

ry, the : | 

original Ex- in the Oxford Circuit; they permitted a new Poſtea 

being loft, to be made from the Minutes in his Book: There 

had been made out a Venditioni exponas upon the 
Copy of the Extent and Inquiſition that were loſt ; 
and there being a Conſent for Blundell, a new Ex- 


tent, &c. was ordered to be ingroſſed, diſſentiente 
Mountague. Harwood 


* — ws Þ « = 
Bo gs * 4 Tx. K — RY — 
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Harwood v. Faulke & Ravwley. TOY 
Nov. 18, 1721 


LM and Raivley ſeiſed a Parcel of Goods in Writ of Ap- 
the Hands of Harwood the Cambridge Carrier; Bult pocify 
the Seiſure was made in September in 1720, Part of the Goods 
the Goods were appraiſed in Michae/mas Term in the — 
Name of Faulle only, and condemned the laſt Day 
of that Term, and the other Part returned in the 
Writ of Appraiſement in Hilary Term following, in 
the Name of Rauley, and condemned the laſt Day 
of that Term. Harwood entered his Claim in the 
Book of Appraiſements before Condemnation, and 
afterwards ſearched the Writs of Appraiſement, but 
found no Writ in the Names of Faulle and Rawley, 
nor any ſuch Goods as ſeiſed, deſcribed in any Writ 
of Appraiſement. By the Order 1ft /Vovem. 17 1 5, If there is 
(which vide) they ſhould have returned but one Writ nut one Sei- 
of Appraiſement, and the Species of Goods ſhould Goods ought 
have been particularly deſcribed, which was not done e 


one Writ of 
in this Caſe; and therefore it was now moved by Sir Appraiſe- 


Conſtantine Phipps to ſet this Condemnation aſide, all derbe 
this Fact appearing upon the Maſter's Report. Mora, certainly, 
Before a Writ of Appraiſement returned, the Claim fendant may 
after a Seiſure muſt be entered in the Book in the wow in 
Office; but after the Writ returned, it muſt be in- Claim, o- 
dorſed on the Back of the Writ ; but Harwood could 1 
never be able to do this, becauſe no ſuch Writ could ſhall go a- 
ever be found. Upon a Seiſure there ought to be an __ 
Information, which in itſelf is a ſufficient Notice; 

but here was no Information, and conſequently there 
could be no Condemnation on the Roll : In this Caſe 

the Goods were condemned and fold, and one Moiety 

paid to the Crown, and the other to the Officer; 

but however, upon the Circumſtances of this Cale, 
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90 De Term. J. Michaelis, 1721. 

the Court thought, that H arwood ought not to be 
without Remedy, and therefore ordered the Apprai- 
ſers to ſhew Cauſe why the Condemnation ſhould 
not be ſet aſide, and why there ſhould not go an 


Attachment againſt them. Mr. Attorney General of 
Counſel for ** and Rawley. 


145. Clarks & al v. Clarke, Nov. 20, 1721. 


MA HERE] Jewels are deviſed as a ſpecific Legacy, 
plied to 1 yet they ſhall be applied to Payment of Debts 


pay Debw in upon and TI (if the reſt of the perſonal 


real Eſtate. Eſtate falls ſhort) in Eaſe of the real Eſtate *. Mr. 


288 686. Hungerford for the Plaintiffs ; ; Mr. Aris for the De- 
739, 747. fendant. 


146. Baker & al v. Sweet. Eodem Die. 


Tide Work: N this Caſe it ſeemed to be admitted, that Wool 


ſhall be paid, 1 of Lambs ſhall pay Tithes, though the Lambs had 


2 Ag paid Tithes two Months before ; and that there ought 


ment of to be paid Tithe for the Agiſtment of Yearlings, be- 


Vearlings. 
Ro Ab. ing a new Increaſe. Sir Conſtantine Phipps and Mr. 


6432. Bootle for the Plaintiff; Mr. Ward tor the Defendant. 


Shipton qui tam v. Newman. 
Nov. 24, 1721. 


147 


* _> AN Information was brought upon a Seiſure of a 
Star. 6 Geo. Parcel of Cocoa Nuts, and tried, and there was 


where there 


» 2 Verdict à Verdict for the Defendant, who brought his Action 
on an Infor- againſt the Officer for this Seiſure of the Nuts, and 


mation, for 
the Defend”. 


* But not to make up Deficiency of other Legacies. 2 Salk, 416. 1 Vern. 31. 
And Q. Trotman v. Terret, coram Maſter of the Rolls, on Chief Baron Mounta- 
gue's Will, 

2 alſo 


a_— 


De Term. J. Michaelis, 1721. 91 


alſo ſome Bags, which the Officer took to carry away 
the Nuts in: This Action was tried in the Court of 
Common Pleas, and there was a Verdict for the 
Plaintiff: And Lord Chief Juſtice King was of Opi- 
nion he might have his Coſts and Damages below for 
the Bags, but for the Nuts the Officer was acquit- 
ted, being included in the Information; and the De- 
fendant in the Information having a Verdict thereon 
for him, his proper Remedy was to move this Court 
for his Coſts on the Stat. 6 Geo. cap. which he now 
did by his Counſel Sir Conſtantine Phipps, but was 
oppoſed by the Attorney and Solicitor General, who 
inſiſted that the Act never deſigned the Party a dou- 
ble Remedy, but only gave him his Election to bring 
his Action, or have his Coſts, but not both: But 
Curia contra; for though he has joined the Nuts in 
his Action, when he might have brought it for the 
Bags alone, hat ſhall not preclude him of the Satiſ- 
faction the Act gives him: And Baron Page ſaid, 
that if the Action had been brought for the Nuts 
alone, and Damages had been recovered, this Court 
would have allowed Coſts on the Information, be- 
cauſe we ought to do right, though another Court 
does wrong ; and the Party could not, in that Caſe, 


have had Judgment. Q. (abſente Mountague). 


Baker v. Sweet. Nov. 27, 1721. 148. 


EPOSITIONS taken in a Cauſe in Chancery Depoſitions 


g g 1 . 0 in a former 
in 1675, relating to Modus's now in Diſpute, Cauſe, be- 


to eſtabliſh theſe Modus's, wherein the Occupiers of tuen, be 


- : e A ſame Parties, 
Land in this Pariſh were Plaintiffs, and the Impro“ and for the 


priator (who was the Provoſt and College of Eaton) ** _ 


ter, not al- 
and the Vicar were Defendants ; but the Impropriator lowed to be 
| read where 
Iffue was not joined in the former Cauſe. 2 Mod, 229. Hard. 22, 472. Ante Pl. 84. Carth. 
181. 1 Vern, 413. 
had 
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I—_ — — 
had never anſwered, and there was no Replication to 
the Vicar; and therefore it was objected, that theſe 
Depoſitions could not be read, for that Modus's be- 
ing to affect the Inheritance, the Act of the Farmer 
ſhall not bind, unleſs the Impropriator or Landlord 
be made a Party, and Iſſue be joined as to them: 
And per Curiam, They cannot be read ; and the Bull 
and Anſwer upon theſe Occaſions muſt be produced 
to make the Depoſitions Evidence in another Cauſe, 
to ſhew that it is between the ſame Parties, or thoſe 
under whom they claim ; and, 2dly, that it is the 
ſame Matter that is now in Iſſue, (abſentibus Price & 
Mountague.) Sir Conſtantine Phipps for the Plaintiff ; 
Mr. Ward tor the Defendant. 


149. The Attorney General v. Gradyll & al. 
Nov. 28, 1721. 


Power, Na Marriage Settlement there was a Power for 
—_— 1 William Dickenſon (who was thereby made Tenant 
whether it for Life) to make Leaſes for three Lives, or twenty- 
can exc” one Years; William Dickenſon makes a Leaſe to Tru- 
22 ob ſtees for ninety-nine Years, if he ſhould ſo long live, 
after Attain- in order for the Payment of his Debts ; ¶MWota, This 
Treat was not by virtue of his Power) and in the ſame 

Dieed he conſtitutes the Truſtees his Attornies to 
make Leaſes for three Lives, or twenty-one Years, 
purſuant to the Power in the Settlement. William 
Dickenſon is outlawed for High Treaſon, and the At- 
torney General now comes into this Court to compel 
the Truſtees to execute this Power veſted in them, by 
making Leaſes for twenty-one Years, or three Lives, to 
ſuch Nominces as the Crown thall appoint, and in- 
ſiſted upon it, that this was a Power transferrable, and 
ſince the Forteiture ought to be executed for the Be- 
nefit of the Crown, and cited More 612. 1 Fent. 338. 


4 Su- 


—_— tt. * ht... Att — 
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Sir Tho. Janes 110. and Lib. 7 | Engl -field's Caſe. But Lib. g, 58. 


to this it was anſwered, that . a Power is colla- Palm. 429, 
teral to an Eſtate, there the Alteration of the Eſtate 2 Ro. Rep. 
does not affect it; but where the Power ariſes out of 3%, 

the Eſtate, any Alteration of the Eſtate will ſuſpend 2 5 

it for ſo much; and if the Alteration be total, ill 26 "TY 
totally extinguiſh it, Hard. 410. But nota, the Lib 5, 71. 
Counſel for the Defendants Gene to differ, whether 
this was a perſonal or a collateral Power; but all in- 
ſiſted, that the Authority given to the Truſtees to 
act as Attornies, was deſtroyed by the Attainder of 
William Dickenſon : Price and Page Barons were 
clearly of Opinion, that by making the Leaſe of 
ninety-nine Years the Power was ſuſpended, and 
William Dickenſon had nothing left in him, but a 
Reverſion during his Life after ninety-nine Years, 
and the Power of Attorney can ſubſiſt no longer than 
the Power of William Dickenſon himſelf, which is 
gone by the Attainder: And the Attorney General 
took nothing by his Motion (befitante Lord Chief 
Baron Bury; abſente Mountague) *. Mr. Attorney 
General and Sir Conſtantine Phipps pro Rege; Serjeant 
Stevens, Serjeant Reynolds, Mr. Fazakerley and Mr. 
Bootle, for the dts 


Huſe v. Lawes. Dec. 5, 1721. I 50. 


| | PON Exceptions to the Maſter's Report, the Exception 
Court wad not permit them to go into any fter'sReport, 
Exceptions as to any Matter not objected to, before — 2 


the Maſter. thatwere not 
objected to, 


before the 


* But compare this Caſe with Englefield's Caſe, and ſee the Difference, Maſter. 


ES Borrett 
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151. Borrett v. Gomeſerra. Dec.), 1721. 


Parol Agree- ILL to have a Diſcovery of a Parol Agreement 
Sale of Co- for the Sale of Copyhold Lands, and whether 
photdtands the Defendant did not pay 200/. Part of 2300 /. 
Execution. * the Purchaſe Money, and if the Plaintiff did 
not give the Defendant a Note, acknowledging the 
Receipt of the ſaid 200 J. in Part, &c. and thereby 

alſo promiſing to make a good Title, Sc. and whe- 

ther the Plaintiff did not bring his Writings before 

the Defendant's Counſel, who approved of the Title, 

and to have a ſpecific Performance. The Defendant 

pleads the Statute of Frauds and Perjuries to the 

whole Bill, it being a Parol Agreement, but over- 

ruled per totam Curiam. This Cauſe afterwards, 

May 31, 1722, came to a Hearing; and though it 

was objected for the Defendant, that this was within 

rVern. 364, the Statute of Frauds, Ac. that it was an hard Bar- 
4 z. gain, and ought not to be carried into Execution in 
ern.200, Equity, being (as they pretended) 1300 J. more than 
2 in Can. it was worth; yet upon Proof of the Plaintiff's Side 
$26, 501. that there was no Fraud, that it was worth 23351. 
that the Defendant had done ſeveral Adi of Owner- 

ſhip, as ordering in Bricks, fiſhing in Ponds, &c. 

and had made frequent Promiſes, &'c. There was a 


Decree for the Plaintiff per totam Curiam, viz. Lord 
Chief Baron Mowntague, Barons Price and Page. 


*® 'Overe, If Ids are included in the general Words of an Act. Hayder's 
Caſe, Lib. 3. and Hard. 433,——How far a Court of Equity will carry a Parol 
Agreement in Part executed, into a full Execution, vide 2 Chan. Ca. Leake v 
Merrice—Hatton and Gray—Agnd theſe Caſes lately decreed in Chancery, but not 


yet in Print —Iaſter v. Pycroft=-Baugs v. a and Gold, 


Taylor 


De Term $ Michaelis, | 1721. 87 


he li ˙ ö ß —²v!C Ä * n 
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Taylor v. Crompton & al. Dec 5, 1)21. 152. 


1 HIS was a Bill brought by the Vicar of Madely Wl for a bs 
in the County of Salop, who was endowed f — 
the Glebe, to have an Account againſt the Defen- - oy 
dants of what Quantity of Coals were dug, and got Glebe, and 
by them, by a Work carried by them through a nn 
F 'oot-way under his Glebe, and alſo to have Satisfac- not proper at 
tion for the Coal, and alſo prayed an Injunction to „ 107 
ſtay the Works. The Defendants anſwered, but at 

the Hearing inſiſted, that this was a bas An of 
Treſpaſs; and though the Plaintiff might be intitled 

to a Diſcovery *, yet he ought not to have Relief, 2 1 Vern, 
for that the Quantum of the Coals might be abber- 1 Hand. 182. 
tained by a Jury, or if diſcovered by the Anſwer, 

they could aſcertain the Damages more properly than 

this Court; and of this Opinion the Court were at 

firſt, but Aer would not diſmiſs the Bill abſo- 

lutely, but retained it till the Plaintiff had aſcer- 

tained his Title at Law: The Reaſon ſeemed to be, 
becauſe there were ſeveral Defendants Copartners in 

theſe Works, ſome of them Executors, and ſome 


, and the Plaintiff Would be under 


Damages. 
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Term. S. Hilarii, 


1721. 


153. The Attorney General v. Snow. 
Jan. 27, 1721. 


nag n. OO was Surety for one of the Clerks of Mr. 
— of — Pauncefoot (Caſhier of the Exciſe) and entered 
2 into a Bond for that Purpoſe ; now upon an Infor- 
mation of Debt upon this Bond it was moved by 
Mr. Bootle, on the Behalf of the Defendant, upon 
the Statute for the Amendment of the Law 4 & 5» 
Anne, for Leave to plead double ; that is to fay, 
Non eft factum, and Conditions performed, which 
was granted: Quod nota; for quære, firſt, if the Sta- 
tute extends to this Caſe of the Crown ; and, 2dly, 
the Pleas ſeem contradictory. 


154 FIWarwick qui tam v. Rawlins. 
Feb. 1, 1721. 


Two Infor- . 
LEES”, Seiſure was made of ſeventeen hundred Pounds 


pon cn Weight of Tea on the 16th of December laſt ; 
Tex © the Officer took away Part of the Tea at that Time, 


2 and 


1 a, ä 8 ** I I On 1 — 


De Term. J. Hilarii, 1721. 97 
and ſealed down the reſt of the Canniſters, and came vide stat. 18 
another Day and took away the ſealed Canniſters; El. cp. . 
upon this two Writs of Appraiſement iſſued, and 
two Informations were filed upon this Seiſure: And 
it was moved by Sir Conſtantine Phipps, that the Sei- 
ſure being but one in Point of Law, there ought to 
have been but one Information and one Writ of A 
praiſement ; and theretore the former ought to be {et 
aſide; and of this Opinion were Lord Chief Baron 
Bury and Price, otherwiſe the Detendant would be 
doubly grieved, obliged to give double Security, and 
liable to double Coſts ; but this being oppoſed by a 
Bidder, Mountague and Page Barons were of another 
Opinion; ſo no Rule was made. Mora, Feb. 23. it 
was moved for Coſts againſt the Seiſor for not going 
on to Trial; in which the Court were divided, being 
on an Information of Seiſure, though they ſaid it was 
uſual in Caſes of Devenerunt. 


— 


In Cam' Scacc', Feb. 1, 1721. 155. 
The Attorney General v. Itanupforth all. 


AN Engliſh Information was brought by the At- Partners in 
torney General, ſetting forth that Micholas Hin- nga 


ner in the Year 1710, for himſelf and Company, themis 3 
imported one hundred and ſeventeen Tons, and one dal 
hundred and thirteen Gallons of Galicia Wine, and Pak PI 205. 
upon Application to the Cuſtomhouſe obtained a 
Sight ; in purſuance of which the Officers appointed 
to view certified, by Indorſement on the Order of 
Sight, that thirty-three Tons were ſo damaged, as 
to be only fit to make Spirits or Vinegar, and funk 
one Third in Value; the Agent of Skimmer entered 
the aid Wines tor Skinner and Company in the Cu- 
ſtomhouſe, and by a Miſtake of the Clerk in the Of- 

Cc fice, 
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fice, the whole thirty-three Tons was allowed for 


"© Damage, though no more than one' Third of the 


thirty-three Tons was intended to be allowed by the 
Commiſſioners ; ſo that the Crown was, by this Mi- 
ſtake, defrauded in its Duties five hundred and thirty- 
five Pounds; and the Diſcovery being made about 
the Year 1715, this Information was not brought till 

Term, which prayed that the Defendants (be- 
ing five) might make good this Deficiency ; and the 
Court decreed accordingly, that though the Impor- 
tation and Entry was only by Skimmer, yet all the 
Partners, who were ſo at the Time of the Importa- 
tion, were liable in the Whole to the Crown ; and 
the Decree was drawn up, that the Detendants ſhould 
pay the ſaid Sum to the Crown, as Mr. Attorney Ge- 
neral ſhould think fit. Mota, Skinner became a Bank- 
rupt in 1715, and Richards, one of the Defendants, 
was Aſſignee, and inſiſted in his Anſwer, that he 
had long ago made a Diſtribution of all the Effects 
of Skinner to the Creditors, ſo that he had nothing 
left in his Hands; and as to him the Court were in 
ſome Doubt, and took Time to conſider, whether 
this Sum of five hundred and thirty-five Pounds, oc- 
caſioned by this Miſtake, was a Debt fo veſted in the 
Crown, that the Aſſignee could come upon the Ef- 


fects ſo diſtributed, or whether the King is bound by 
the Statute of Bankrupts. 


156. Greenaway v. The Earl of Kent. 


Timber- I'LL was exhibited 4 1704, by the Vicar of 1/, 2 — 


trees above 


20 Years ford in the County of Hereford, ſetting forth 
Growth are that the Defendant was poſſeſſed of a Coppice called 


tithable, if 


cutandcord- The Chace, and other Wood-land within the faid Pa- 
IF rg riſh, and to have the Tithe of the Wood cut down, 


and Bark, and inſiſted that if any of the Wood was 


above 
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above twenty Vears Growth, yet the ſame were but 
ſome few Poles growing /pars:m from the Stubs or 
Stocks of other Trees, and not fit for Timber, but 
only for Fire-wood or making Laths, and were ac- 
cordingly fold to the Iron Maſters, who uſed the 
ſame for Fuel at their Furnaces : The Defendant in. 
his Anſwer. infiſted, that the Woods, c. conſiſted 
of an innumerable Quantity of 'Timber-trees, of Oak 
of thirty Years Growth and upwards, and alſo of 
Coppice and Underwood under twenty Years Growth, 
that he cauſed the Timber- trees (which he hopes to 
prove were above thirty Years Growth) to be ſtripped 
and the Bark to be perked by itſelf, and fo delivered 
to the Buyers, and the Timber- trees to be fallen, and 
the ſound and merchantable Parts thereof to be fold Vide 2 Leon. 
by the Country's Uſe, and the Parts not employed OE. 
in the Defendant's own Affairs for Building and Re- 

pairs, and the Lops and Offal he cauſed to be ſized bes. Li 
into Billets, and ranked and corded by itſelf apart 3 = 
from the Coppice-wood, and delivered the ſame to _ 
Iron Maſters, and inſiſts that the 'Timber-trees were 640. 
free from the Payment of Tithes: But the Court 1 8d. 300. 
decreed, that all the Wood above twenty Years ? Pes. 789. 
Growth (as well as Underwood) cut and corded, and Palm. 38. 
the Bark ſtripped from the fame, ſhould pay Tithes, 

but that no Tithe was due from ſuch Wood above 

twenty Years Growth, nor of the Bark thereof, which 

was not corded. Mota, This Decree was cited by the 

Court, and plainly makes Timber-trees above twenty 

Years Growth tithable, it cuz and corded for Fuel, 

per Lord Chief Baron Bury, and Price and Smith 

Barons, | 


Nota, Inter Buckle & Vanacre, Feb. 20, 1692. Upon a Bill for Tithe-wood in 
Erith in Kent above twenty Years Growth, Part uſed for Timber, and Part made 
into Billets and Faggots, reſolved that the laſt ſhall pay Tithes, for the Trees being 
above twenty Years Growth alone will not privilege them, but the Uſe, The fame 
Reſolution was in Aon and Smith, which was reheard and reviewed, and Franklin 
and Jones, in 1684, and Cnvper and Layfield, 

In 
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157. In Scaccario, Feb. 9, 1721. 
Mead v. Wyndham. 
Nonaflumy- TA/DEBITATUS aſſumpfit for Goods fold and de- 


fit infra ſex 


_ livered ; the Defendant moved, that upon bring- 
Money ing fix Pounds into Court it might be ſtruck out of 


8 the Declaration, &c. and afterwards pleaded Von a/- 

ſer aſide. ſumpſit infra ſex Annos : It was now moved by Sir 
Conſtantine Phipps, that the Plea might be ſet aſide, 
and the Defendant be obliged to plead the General 
Iſſue, which the Court ordered accordingly, the 
bringing the Money into Court being a ſort of an 
Admiſſion that the Promiſe was within fix Years : 
Then Mr. Bootie for the Defendant moved to with- 
draw his Money out of Court, it being in the Ma- 
ſter's Hands and in the Power of the Court; but 
that they would not permit. 


158. Crawford's Caſe. Feb. 1o, I721. 
Compoſition F RAI FORD ſeiſed a Parcel of Hippocociana upon 


beinen U the 2 zd Day of September; in Michaelmas Term 
then moved following Crawford took a Writ of Appraiſement, 
Fine rated, and Wyam put in his Claim and gave Security: A 
by bead. Letter of Licence was granted to enable Crawford to 
der. compound with yam; and upon an Affidavit made 
by Crawford that the Compoſition was made, it was 
moved by Mr. Foley, that the Fine might be rated, 
there being no Colluſion between the Officer and the 
Claimer, and the Compoſition having been at one 
Third according to the Rule: But this Motion was 
oppoſed by Mr. Ward on Behalf of the Bidder, who 
had been at ſome Expence; and the Motion was de- 


nied per Curiam, 


3 Monkhouſe 
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In Scaccar io, Feb. 10, 1721. 
Monkhouſe v. Hutchinſon. 159. 


BOND was entered into to the Plaintiff by her Plea of Mi- 

Name of Elizabeth, in which Name the Action An 

was brought; the Defendant pleaded in Abatement, Jian 

that the Plaintiff's Name was 1/abe/, and not Eliza- aſide as 2 

beth: But upon Motion this was ſet aſide as a ſham ſham Plea, 
Plea, per rotam Curiam. Quere the Difference as to 


the Time allowed for pleading in Abatement upon a 
ſpecial Quo minus. 


The Mayor of Boſton v. Fackſon & al, 160. 
Feb. 21, 1721. 


B. LL for Beaconage (i. e. a Duty, for ſetting up Bill for Bea- 
Lights for the Benefit of Navigation) which the mifted. 4 
Plaintiff claimed by Letters Patent ; the Defendants poor of 
admit they had paid this Duty, but inſiſt they had © 
paid it in their own Wrong : It was objected by Sir 
Conſtantine Phipps for the Detendants, that this was 
proper at Law, and the Caſes in the Margin were 
cited. On the other Side was cited by Serjeant Che/- 
ſeyre the Caſe of the City of London and Palliſer, 
Mich. 1721; to which it was anſwered, that the 
Court retained their Bill, becauſe there had been Pre- 
cedents of ſuch Bills by the City of London, and their 
Uſages and Cuſtoms are confirmed by Act of Parlia- 
ment, and they had alſo aſcertained their Title at 
Law; and the Bill in the preſent Caſe was — 


*Diſney v. Robertſan, ante Pl. 64. Harding v. Ange, Trin. sittings, 1719. 
City of Exeter and Bond, Hil, 1718. | 
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by ove Barons quia Mountague, who thought that 
where a Matter extended to ſeveral Perſons, and was 
of little Value, a Coutt of Equity ought to take Co- 
nuſance of the Matter to fave Trouble and Expence. 


161. Pocock v. Titmarſh. Feb. 21, 1721. 


Titesf FILL for Tithe of Houſes not within the City of 


Houfes in 


Southwark. London, and ſo not within the Statute 37 Hen. 8. 

55 Giant. It was admitted by the Plaintiff, that this Demand 

Hob. 10. was againſt common Right, and he did not alledge 

Do Leyteld. this Payment to be either by Cuſtom or Preſcription, 
but that this was the only Proviſion for St. Saviour s 
Southwark, in Right of which Church the Plaintiff 
claimed : It was proved that the Houſes in the Pariſh 
had, ſince the Year 1653, generally paid twelve Shil- 
lings per Annum ; but no Proof that the Defendant's 
Houſe had paid for twenty-five Years, but by one 
ſingle Witneſs; yet the Court decreed an Account 
without directing an Iflue. 


162. Rex v. Barnfield. Feb. 22, 1721. 


Pia 9 n [JPN an Outlawry againſt the Defendant's Huſ- 
upon an Ex- band there iſſued an Extent, and an Inquiſi- 


tent on an 


Outlawry, tion was taken thereupon, which finds that the Huſ- 
hes hs 2 band was ſeiſed of the Lands i Right of his Wife, 
i dead, with- 47d in Jure ſuo : The Eſtate was ſeiſed into the 
dul Tide, King's Hands; the Defendant pleads as Tertenant, 


allowed tobe that her Huſband died the Day of Oclober, 
well enoug 


or the Ter. and prays that the King's Hands may be amoved, 
tenant, and ſhe reſtored to the Poſſeſſion and Perception = 


H 
pm un the Profits, without ſetting forth any Title. It was 


Lutw, Rep. inſiſted by Mr. Probyn pro Rege, that it ought to ap- 


pear upon Record, that the Defendant has a Title, 
I before 
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before the King's Hands can be removed: before the 

Stat. 2d and 3d Ed. 6. cap. 8. when the King's Title 

was found, there was no Way but by Petition; but 

that Statute gave a Traverſe; now this Matter being 
traverſable, the Party ought to ſet forth a Title, that 

ſuch Title might be traverſed. But it was anſwered 

by Mr. Foley for the Defendant, that where the 
Crown is intitled only to the Profits, to plead as 4 Int. 215. 
Tertenant is ſufficient without ſetting forth a ſpecial Hard. 58, 
Title, and an Inquiſition upon an Outlawry is not R 
an Office of intitling, but of Inſtruction only; and Pe. 30 b. 
per totam Curiam, the Plea was allowed, it being the "IM 
uſual Method of pleading the Death of the Party out- 

lawed ; and upon Affidavit of the Fact the Attorne 

General uſually allows the Plea, which is the moſt DIY 
ſummary Method, there being after the Party's Death 

no Title ſubſiſting in the Crown. 
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Term. Paſchz, 


1722. 


163. Rex v. Blunt Widow & Arfield Widow. 
April 14, 1722. 


Whether the N LUV made a Mortgage for Years to Atfeld for 


Sheriff can ; ] 
ſell a Term fifty Pounds, of which eight Years were to come; 


5 x : 
for Years Blunt was waived, and a Capias utlagatum iſſued, 


upon an Mare 
Outlawry. and an Inquiſition was taken thereupon in December 


1720, and this Term for Years was found and ſold 

by virtue of a Yenditioni exponas, which iſſued in Mo- 

Lib.7. Si vember 1721, and was returnable in offabis Sancti 
| Hilarii; but no Notice was given to the Mortgagee, 
who was not in Poſſeſſion (the Intereſt being regu- 


Mortgages larly paid): It was therefore now moved by Sir Con- 


of he a Nantiue Phipps and Mr. Ward on the Behalf of Al- 
ſhall be per- field the Mortgagee, that ſhe might be at Liberty to 


mitted to ] d 
plead to an plead to the Inquiſition, not having had any Notice, 


,50gml and for that if ſhe was to bring an Ejectment, in that 


on an O 


lawry en Action they could not try the Validity of the Inqui- 
Alter ce er ſition, for the Term is bound by the Inquiſition, 


Term fol and ſeiſed into the Hands of the Crown, and the 
alioni ex. King's Title ſhall not be conteſted in an Ejectment; 
bons. and therefore Atfield will be without Remedy, unleſs 


{he be permitted to In Anſwer to this it was 
ſaid 
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ſaid by Mr. Bootle, that the Inquiſition itſelf was 
Notice in Law, and this Method propoſed would 
tend to defeat Purchaſers for a valuable Conſidera- 
tion, who have Title by virtue of the Sale by the 

Sheriff. (But nota, here the Mortgagee never was in 
Poſſeſſion, fo could not take Notice of the Proceed- 
ings upon the Inquiſition.) And it was alſo farther If a Vendi- | 
objected on the Behalf of Atfield, that the Yenditioni 2 9 
exponas was void; for by the Outlawry the Profits 2 
only are forſeited to the King, but the Sheriff has upon an 
ſold the Term itſelf: And this was a Doubt with the . 
Court, whether the Sheriff can ſell a Term upon an an x hou 
Outlawry, as he may a Chattel Perſonal, and as he _ mw. 
alſo may a Chattel Real upon an Extent or Judgment; Dyer 223 b. 
the Court ſeemed inclined to permit Arfie/d to plead, poſt Pl. 293. 
but referred it to the Deputy to ſtate the Fact, * 


they might more fully conſider the Matter. 


Goddard v. Keeble. April 19, 1722. 164 


B. LL by the Rector of Caſtle Eaton in the County Modus's dif- 
of 2 for Tithe ; the Defendant inſiſts · upon 
ſeveral Modus's; firſt, Three Pence for every Milch when ar 
Cow in licu of Tithe Milk ; : 2dly, Three Pence for able. 
every Lamb yeaned in the Pariſh (but this was given 

up as too rank, for ten three Pences amount to the 

preſent Value of a Lamb); 3dly, One Shilling for a 

dry Cow and Ox depaſtured, &c. 4thly, Ones Penny 

for each dry Sheep not ſhorn in the Pariſh ; 5thly, 

Three Pence for every Colt fallen. It not being al- 

ledged at what Time theſe Modus's were payable, the 
Defendant was decreed to account. MWota, I believe 

this is the firſt Inſtance in a Court of Equity that 


Modus's were diſallowed upon this Reaſon “. 


* There was the ſame Reſolution in Pemberton and Sparrow & al, June 7, 
1722.—And in St. Ely and Prior, Feb. 3, 1723-4, upon the ſame Reaſon the 
Time not being mentioned, and in ſeveral Cafes finee that Time. 
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165. Warwick qui tam v. White. 
April 21, 1722. 


Joes 1, PON the Stat. 6 Geo. Regis, cap. which gives 
ciſe ſhall be Juriſdiction to the Commiſſioners of Exciſe to 
held fritly condemn forfeited Goods therein mentioned, this 


of Star, 6G, Court will hold them very ſtrictly to the Letter of 
dem Jari, the Act, ſince it breaks in upon the ancient Juriſ- 
dition. diction of this Court; and in this Caſe a Writ of 
Delivery was granted for Goods ſeiſed by their Oth- 
cc:, upon giving Security, it appearing in the Infor- 
mation betore them, that the Goods were removed 
from one Port to another without a Permit, which is 
an unlawiul Importation, and therefore not within 
their Juriſdiction. Serjeant Stevens, Sir Conflantine 


Phipps, Mr. Ward and Mr. Brown, for the Writ of 
Delivery; Mr. Attorney and Solicitor General contra. 


166. Doctor Bennett v. Treppas & al. 


April 26, 1722. 


Houſes in B. LL by the Vicar of Cripplegate for two Shillings 


London, . k 
— al and nine Pence per Pound, according to the 


Fayments ſet Rent of the Houſes, purſuant to the Decree and 


up againſtit. Stat. 37 Hen. 8. and to ſupport the Juriſdiction of 


this Court (the Statute giving Power to the Lord 
mow: bas. Mayor of London to determine, &c.) the Caſes in 
Lit. Rp. the Margin were cited : Several Inſtances were given, 
Dee 351, Where the two Shillings and nine Pence per Pound 


Watke 387 had been decreed ; as the Caſe of St. Bride's, Townley 


Hob. 11 v. Wilſon, Mich. 1705; Sawyer v. Montford, 1694 
Grant v. Cannon, Mich. 5 Gul. & Mar. Sheffield v. 
Serjeant, 1658; St. Swithin's, Humfreville v. Plum- 
fled; Aldgate Pariſh, 21 Car. 2. But the Difficulty 


in 


— 


100 


in this Caſe was, that here appeared to have been Scott v. 


aid from Time to Time ſeveral Payments, as ten Warren, fo. 
408. of the 


Shillings for 7.'s Houſe, fix Shillings for Borkerrs', and Decree Book 
four Shillings for V hichett's, and the Charges in the 755 . 
Vicar's Books appeared to be the ſame, though in Scudamore 

ſome of them the Payments ſometimes varied, and Nos. . 
the Right of the Vicar cannot be deſtroyed, but by in Scace. 

an uniform, conſtant Payment. (See the Statute.) 

This being a Thing of great Conſequence, the Court 


took Time to conſider of this Decree. 


De Term. Paſche, 1722. z 


In Michaelmas Term, Oct. 26, 1722, the Court 
gave Judgment: Baron Price, That there ought to 
be a general Decree for the Plaintiff; Mountague, 
Page and Gilbert directed an Iſſue to try whether 
there had been ſuch cuſtomary Payments as was ſet 
up by Defendants; and a Verdi& was for the De- 
fendants. From this Decree Doctor Bennett ap- 
pealed, and the Decree was confirmed. Sir Conſtan- 
tine Phipps, Mr. Ward, Mr. Ealin and Mr. Bootle, 
for the Plaintiff; Serjeant Che/ſhyre, Mr. Fazakerley, 
Mr. Brown and Mr. Bunbury tor the Defendants. 


Lady Carrington v. Cantillon & al. 167. 
Eodem Die. 


ANTILLOMN ſenior and Hughes were Partners Service of 
in France; Cantillon ſenior withdrew, and put in _— 

his Nephew, a Child of eight Years old, into the Partner here 
Partnerſhip : A Bill was preferred againſt the two e. e 
Cantillons, Hughes, and Lady Herbert, to have an Ac- eee in 
count of ninety-three Actions and eighty Primes de- . 
poſited in Cantillon's and Hughes's Hands, as a Secu- 
rity for Lady Herbert: The Defendant Cantillon ſe- 
nior, in his Anſwer admits that he is Agent for 
Hughes; and it was now moved by Serjeant Pengelly 
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on the Behalf of the Plaintiff, that Service of the 
Subpena upon the Cantilloms, or their Clerk in Court, 
may be deemed good Service as to Hughes, who was 
then abroad in France; and per totam Curiam, the 
Service was allowed ; as was done in the Caſe of 
Furnes v. og the Service on the Brother here be- 
ing allowed, Mr John Lawes being in Fance. Ser- 
jeant Cheſſhyre for the Defendants. 


and Baker v. Planner & al. April 28, 1722. 


2 ILL for Tithes; Exception taken to the Anſwer, 
4110 or 


not ſetting I that the Defendant doth not ſet forth Quantities * 
forth Quan- and Values: The Defendant ſets forth what tithable 


Values of Matters he had, and ſays, he had no other tithable 
3 Matters whatſoever. Barons Price and Page thought 
this inſufficient, and that he ſhould have ſet forth - 
particularly, that he had not ſuch and ſuch Things 
as charged in the Bill ; and upon their Opinion the 
Exception was allowed. (But nota, this ſeems very 
extraordinary and contrary to the conſtant Method of 
drawing Anſwers.)---- Baron Mountague thought it 
would be well enough, if the Defendant ſays, he has 
no other tithable Matters in the Bill mentioned.--- 
But nota, then it might be thought inſufficient, if 
there were (as is uſual) a Charge in general in the 


Bill, that the Defendant had divers other tithable 
Matters. 


169. Fotheringham v. Mozato & al.. 
May 10, 1722. 


A Note gi- 


3 L PON a Motion for an Injunction upon a South- 


tract is a 


| Sea Contract: The Cale was, that the Plaintiff 
n given three Notes for the Payment of the Mo- 
Stat. 7 Geo. ney; it was inſiſted that this was a Contract neither 


as well as a 


Bond, I performed 


De Term. Paſche, 1722. 


Cn CC C_ 


and therefore ought to have been — and 
Mr. Bootle who moved it, endeavoured to diſtinguiſh 
this Caſe upon a Mote from that of a Bond (which 
had often been reſolved to be a Performance or Com- 
poſition) for that the Bond was a Specialty which 
extinguiſhed the Contra, but a Note is.to be taken 

4 ak of the ſubſiſting Contract; but the Cour: 
— the firft Opening were clearly of Opinion, that 
theſe Notes being for a leſs Sum, were a 4 
tion, and denied an Injunction. 
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performed nor compounded, within the Stat. 5 Geo. RO” 
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Term. S. Trinitatis, 


I722. 


May 25, 1722, Lord Chief Baron Bury being 


dead, Sir James Mountague came up Lord Chief 
Baron. 


170. Pearce v. Penroſe & al May 25, 1722. 


Injunftionto TT was ſaid by Baron Price, and ſo admitted per 
quiet Plain- | 


tiff in his Curiam, That if a Bill be filed to quiet the 
Poſſefion, Plaintiff in Poſſeſſion, &c. upon an Affidavit of Di- 


may be mo- 


ved for before ſturbance, and the Bill being filed, the Plaintiff may 


nad? come before Service of the Subpoena to anſwer, and 
anſwer. move for an Injunction to quiet him in ſuch Poſſeſ- 


fon as he had at the Time of filing the Bill. 


171. The Biſhop of Lincoln v. Sir M. Ellis & al. 
May 28. 


a Dow | | PON a Bill for Tithes, as Rector of Barney in 
the County of Lincoln; the Defendants infiſted 


dence, where 
the Leſlee, 


e the Lands were Parcel of one of the greater Mo- 


Impropriator naſteries diſſolved by the Stat. 3 1 Hen. 8, A Decree 


was Party. 


Was 


111 
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was offered to be read in Evidence, wherein Sir 7 
mas Skipwith, Leſſee of the then Biſhop of Lincoln, 
was Plaintiff againſt the then Tenants of the Land; 
but it was objected to the Reading of this, for that 
no Admiſſion. of the Leſſee ſhall bind him that has 
the Inheritance, and who was no Party to the De- 
cree : But by the Opinion of the Lord Chief Baron 
Mountague and Baron Price, it was read, who ſaid 
they ſhould have made no Doubt of reading it, if 
the Leſſee had prevailed ; and therefore they ſaw no 
Reaſon why it ſhould not, fince he did not prevail : 
But Baron Page was of another Opinion, and his 
Reaſons ſeemed to be the better. Mr. Ward for the 
Plaintiff ; Serjeant Cheſſhyre for the Defendants. 


Armiger v. Clarke. May 28, 1722, 172. 


ILL for the ſpecific Performance of Articles for Bill for aſpe- 

the Purchaſe of Lands at thirty Years Value, . 
whereupon five hundred Pounds had been paid by _ 6 
the Defendant in Part: There was a Memorandum Lands dil. 
indorſed on the Articles, that the five hundred med be- 
Pounds ſhould be repaid, in caſe the Plaintiff did Lien or Re- 
not make out a good Title by the Time agreed upon pony ped 
and fixed for that Purpoſe. It appeared in the orreciprocal. 
Proofs, © that the Plaintiff's Father, who was the 
Perſon contracting for the Sale of the Lands, had 
written the Defendant a Letter, intimating that he 
could not make out any Title, the ſame being in 
Settlement upon his Wife, Sc. And ſo it appeared 
in the Proofs, that the Plaintiff's Father was only 
Tenant for Life, and conſequently the Son, who was 
now Plaintiff, would not be concluded by his Father's 
Covenant; and fince the Lien is not reciprocal, it 
ought not to conclude in a Court of Equity, where 2 Mod. 87. 
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alſo a Writing under Hand has the ſame Conſidera- 
tion, as a Writing under Hand and Seal, and there- 
fore the Letter ſhall be taken to be a Waiver of the 
Articles: It was alſo inſiſted upon for the Defendant, 
that this was an hard Bargain, quity 
will relieve not only againſt Fraud and Circumven- 
tion in an Agreement, but alſo againſt an Hardſhip; 
in the firſt Caſe they will {ct the Agreement aſide; 
in the ſecond, they will only not carry it into Exe- 
cution. The Bill was diſmiſſed per totam Curiam, 
chiefly upon this Principle, that the Remedy was not 
mutual. The Lord Chief Baron took this Difference, 
if a Man comes for a ſpecific Performance as to the 
Land itſelf, a Court of Equity ought to carry it into 
| Execution, becauſe there 1s no Remedy at Law ; but 
if it is to have a Performance in Payment of the 
Money, they may have Remedy for that at Law. 
Sir Conſtantine Phipps for the Plaintiff ; Serjeant Che/- 
ſoyre and Mr. Ward for the Defendant. | 


173. Yoſlin v. Brewett. May 30, 1722. 


Nane, A MAN makes his Will, and after ſeveral 
when it ſhall 


go to the deviſes the Reft and Reſidue to his Wife 3 
nextof Kin, her Life, and dies; ſhe makes her Will, and deviſes 
Executor. to the Defendant, and dies; he poſſeſſes himſelf of 
3 her perſonal Eſtate, and alſo of the Refidue of the 


r Wilms Huſband's perſonal Eſtate : The Plaintiff, as next of 


— inGan. Kin, prefers his Bill for a Diſtribution of: the Reſidue 


770 6: Of the Huſband's. perſonal Eſtate, which was only 
Rep. f C deviſed to her for Life; and upon this the long con- 
r= ink troverted Queſtion aroſe, whether a Legacy, being 
given to an Executor ſpecifically, did not exclude 
him from the Refiduum ; and this Caſc having been 
ſeveral Times argued, this Day Judgment was given 


by 


De Term. J. Trinitatis, 1722. 113 
by Page and Price Barons for the Plaintiff, that he 


ought to have a Diſtribution; Lord Chief Baron 


Mountague being of a contrary Opinion. Mr. Cumyns 
for the Plaintiff. 


— 


Proſſer v. Winſton. June 1. 174. 


HE Queſtion was, whether Sumday ſhall be ta- Sunday, 


ken to be one of the Days a Defendant has to on ehe 


plead in; Meta, Sunday is included in the eight Days Days a De- 
for Notice of Trial: But the Diſtinction is between to plead in. 
Matters in Pais and Matters tranſacted in Court; and 2 Len. 206. 
therefore in this Caſe the Plea was received. Mota, 
This was, an Action of Treſpaſs, and the Defendant 


pleaded the Locus in quo, &c. was Ancient Demeſn. 


June the gth, 1722. This Day Mr. Baron Gilbert 
took his Seat as Puiſne Baron. 


Upton v. Coward. June 9. 75. 


1 E Defendant's Plea of Privilege as an Attorney Plea of Pri- 


2 . vilege of an 
of the Court of King's Bench, was received per Aung of 


totam Curiam, after Appearance by the Defendant, ate agy 


and Bail put in: Theſe Caſes were cited againſt it; mitted after 


Dyer 33, 287. Hard. 316, 365. 2 Ro. Abr. 276, [xs crak 


--- Theſe cited for it; 3 Lev. Sir Geo. Daſhwood ; in. 
Salk. 445, 545. 


= — _— = 


— — — — - 
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In Scaccario, June 9. 


176. Morgan v. Skinner. 


* 1M I Treſpaſs for täking duos Boves, the Defendant 


ge” lor juſtifies for Toll; upon Demurrer this Exception 
O0 and 


need not fay Was taken to the Defendant” s Plea, that he had not 
he gave No- given Notice how much the Toll was: But to this 


tice how 


much the it was anfwered by Serjeant Compns pro Defend', and 
Lev. 224. holden per totam Curiam, that laying a Demand was 
Lutw. 277. ſufficient Notice of itſelf ; and the Plea was holden 


to be good. 


In Scaccario, June 12. 


177. Birchall v. Hnethurſt. 


Proviſo not HIS was an Action of Covenant upon an Inden- 


o Com 


Walle, te. © ture of Leaſe, for cutting down five Oaks, &c. 
ther it 52 The Queſtion aroſe upon theſe Words, Proviſo that 


Covenant or 


a Condition, if the Leſſee ſhall commit wiltul Waſte, then the 


ve. 20% Leaſe ſhall determine and ceaſe; upon a Demurrer 


; Ro. Abr. the only Queſtion was, whether theſe Words, Pro- 
516 0! As 


5.6. viſo, Sc. ſhall be conſtrued to be Words of Condi- 


Dyer 150. tion or Covenant; for if it ſhall be taken to be a 
1 Leon. 277. 


> Lev. 110. Condition, then a Breach of Covenant is improperly 
Tomly's C. 


0 aſſigned, and Judgment ought to be for the Defen- 
o. 5b. dant; of which Opinion was the whole Court; for 
5 3 though a Proviſo may amount either to a Condition 
Cole. or Covenant, yet that muſt be, when the Intent of 
in 1 c the Parties lands to ſuch e enn reſpectively; 
Lev. 155. but there is no ſuch Intention, nor any Neceſſity here 


10 conſtrue it a Covenant, for there were other Pro- 
L 3 viſions 


De Term. J. Trinitatis, 1722. 117 
viſions in the Leaſe by way of Covenant, for the ge- as 


nefit of the Leſſor. Mr. Bootle (who demurred) for 
the Defendant ; Mr. Fazalerley for the Plaintiff. 


Penny Executor of Penny v. Hoper. 178. 
June 21. 


N a Bill for Tithes in Lu9or in the County of He- Toe mult 
I reford; the Plaintiff ſets out his Title, that Sir a Bill for 
Herbert Croft being poſſeſſed of a long Term of Titbes. 


where there 


Years unexpired of the great and ſmall Tithes, de- is a Lay Im- 
miſed to the Plaintiff's Teſtator : It was objected at Frame 
the Hearing, that the Plaintiff had made no ſuffi- 

cient Title; for firſt they had not proved Sir Herbert 

Croft's Leaſe, ſo that it might appear whether his 

Term was ſubſiſting or not; and if they had, tha. 

alone would not be ſufficient, for they ought to have 

ſhewn (being a Lay Impropriation) in whom the Fee 

is veſted, and derived the Title from thence : And 

the Court ſeemed of this Opinion, but let the Cauſe 

ſtand over with Liberty to amend *. 


Baily v. Worrall. June 22. 179. 


DILL by Plaintiffs, as Leſſees of the Rector of Bill for 


. a | Portion f 
' Winterbourn, for a Portion of great and ſmall Tiches in a 


Tithes in Szoke Gifford, being a neighbouring Pariſh, rcighbour- 
the Tenants and the Lay Impropriator, who claimed the vicar of 


. N Y « * >< + that Pariſh 
© the great Tithes in Szoke Gifford, were made Parties; © Mam 


Party. 

At the Sittings at Serjeants Inn after Mich. Term, 1722, this Cauſe came 
on again, and the Plaintiffs had amended their Title in Exhibits, by ſhewing a 
Leaſe from the Impropriator to Sir Herbert Croft: But it was ol jected for the De- 
ſendants, that the Plaintiffs had not amended their Bill, and conſequently had not 
given the Defendants an Opportunity of controverting the Plaintiff*s Title ; and 
upon this Objection the Cauſe was again put off with Liberty for Plaintiffs to 
amend, 2. Cro. Fac, 318. 


but 
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but becauſe the Vicar of Szoke Gifford, who might be 
intitled to the ſmall Tithes, was not made a Party, 
the Bill was ordered to be diſmiſſed ; but upon Ap- 
plication ſtood over with Liberty to amend. 


180. Lord Carliſie v. Wymondſel al. June 12. 


Notice of fi 11 a Motion originally for an Injunction; it 
hg = was ſettled in this Caſe, that where you ſhew 


ewo Days for Cauſe that you have filed Exceptions ; they muſt 
eaves cn, be filed, and Notice given at leaſt two Days before 
Injunction. the Motion, or the Injunction, upon that Reaſon, is 


not to be granted. 


181. Crawford qui tam v. Hyam. June 25. 


Fines, when PE R Lord Chief Baron Mountague, The Power of 


and in what 
Manner to compounding was only by virtue of their Privy 


123 „ Seal: The Statute of Frauds ſays, it ſhall not be leſs 


Hard. 334. than one Third, by the Privy Seal; fo as they ſhall 


not rate any Fine at leſs than one Half of what the 
Seiſor is to have, See the Rules of 1697. 


Nota, No Fine by the Privy Seal can be rated 
without the Leave of the Lord Chief Baron and the 
Attorney General. 'The Court now determined, that 
when any body applies to rate a Fine, they will in- 
quire firſt, whether there was any Bidder, and if 
there was, the Court would, in rating the Fine, take 
his Intereſt into Contiletation, 


De Term. J. Trinitatis, 1722. 117 


ze Caſe of the Commiſſioners of the 182, 
Land Tax of the Town and Univer- 
ſity of Cambridge. June 25. 


A Motion was made by the Town of Cmbridge, A Super can- 
that a Super, which was ſet upon them jointly ag > =kn 

with the Univerſity, might be taken off, and put fet on ane- 

only upon the Univerſity for the Arrear of the Land -4.4 0 

Tax; but the Court was unwilling to do this with- iſſue _ 

out producing Precedents, and at laſt one was pro- 8 

duced of Sir William Fleming in 1709; but in that = * 

Caſe the Super was not altered, but the Proceſs di- only. 

rected to. iſſue againſt the Perſons who were charge- | 

able, who were the Commiſſioners that were in De- 

fault, and not againſt all the Commiſſioners : At laſt. 

it was, by Compromiſe, agreed that the Super ſhould 

ſtand, and the Di/tringas iflue againſt thoſe Commiſ- 

ſioners only of the Town and Univerſity, who ſigned 


the deficient Duplicates. Mr. Reeves for the 9 8 
ſity. F 28 | 


nd D E 


183. 


Diem clauſit 


extremum 
not ſet aſide 
on Motion, 
for the De- 
fendant may 
lead to the 
quiſition. 


Hard. 378. 


D E 


Term. 8. Michaelis, 


1722. 


— ——— 


Rex v. Michener. Oct. 24, 1722. 
HOMAS NEWSHAM was Receiver General 


of the County of Warwick; W. and two others 


of his Sons, and others, were his Security ; Thomas 
Newſham became indebted to the Crown; John Mi- 
chener, one of his Sureties, dies, againſt whoſe Eſtate 
a Diem clauſit extremum iſſued, and two Houſes, &c. 
were ſeiſed: Robert Michener moved by his Counſel 
Mr. Williams to ſet aſide this Writ, the Order for 
it being, that John Michener was Surety for Thomas 
and W. Newſham, whereas W. was only Surety for 


Thomas: And it was alſo ſuggeſted, that Robert Mi- 


chener was a Mortgagee and Purchaſor of theſe Houſes 


for a valuable Conſideration without Notice. To the 
the firſt it was anſwered by Sir Conſtantine Phipps, 
that they were all jointly bound by the Oëligatiom to 
the Crown, and it was the Condition only that ſhewed 
that Thomas was the Principal ; and this ſmall Vari- 
ance between the Affidavit (upon which the Order 


. for. the Diem claufit extremum was made) and the 


Bond, is not material; and the other Matter the De- 
fendant 


a. 


— 


De Term. . Michaelis, „ 9 


fendant may take Advantage of by * pleading to the 
Inquiſition: Per Curiam, We will do nothing in it 
upon Motion. 


Mota, It was laid down as a Rule in this Caſe, 
that wherever an Extent might have iſſued againſt a 
Man in his Life-time, a Diem claufit extremum may 
iſſue againſt his Eſtate after his Death. 


Vernon v. Cholmondeley. Oct 26. 184. 
PER Curiam, The Jury upon a Writ of Inquiry of Jury may 


ive I 
Damages may give Intereſt upon a promiſory bon a Wi 


Note, Bill of Exchange, and Money lent; and per o Inquiry 
Mountague Chief Baron, upon an Indebitatus afſump- © 
fit for Goods ſold and delivered: But Page, Price 

and Gilbert Barons, thought it could not be upon an 
Indebitatus aſſumpſit for Goods fold, though in the 

other Caſes they were of Opinion it might +. 


Bradley qui tam v. Long. Nov. 22, 1722. 185. 


N an Information for importing Brandy Vinum Information 
aduſtum) upon the Stat. 5? Geo. it was not alledged or mport- 


ing Brandy, 


that it was foreign Brandy, but concluded contra for- not alledging 
nam Statuti. In Arreſt of judgment: Per Curiam, fon 


The Concluſion contra formam Statuti will not aid; 2 
but the Queſtion is, whether Vinum aduſtum does not © rt 
ex vi termini import the Brandy to be foreign ; and 

now it was adjourned to be conſidered, and Prece- 


dents to be ſearched. 


This Matter came on upon the Plea in Trin. Term, June 21, 1723, when 
the Plea was over-ruled, 5 | | 
+ This was. a Motion to ſet aſide a Writ of Inquiry, for that in an Indebi- 
tatus aſſumpſit for Goods ſold and delivered, the Jury had given Intereſt for the 


Money. | 
"2 | 8 Mota, 


p . , I 
— — ATA EEE 1 
9 - 
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1 * Mota, Afterwards, in Term. F. Mich. 1723, per 
= Price, Page and Gilbert Barons, Judgment ought not 
to be arreſted upon this Objection. - 
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186. Lowther v. Whorwood. Nov. 23, 1722. 


Bill for an B. LL for an Injunction, and to ſtay Proceedings at 


Injunction, 


Nr Law in an Action of falſe Impriſonment, and to 
refuſed to have a Commiſſion to Barbadoes to examine Wit- 
Commiſion neſſes there (whoſe Depoſitions might be made uſe 
to examine of in the Trial at Law) which was now moved for: 
But per Curiam, The Application had been proper in 
the Court of King's Bench, where the Action is 
brought, but no Iflue is joined here; and the Court 


would not grant a Commiſſion. 


Mora, In this Cauſe the Plaintiff obtained an Or- 
der to amend his Bill, and afterwards amended only 
by praying Relief, it being before only for a Diſco- 
very; and it was now moved / Dec. 8th) for the De- 
fendants, that this Order ſhould be ſet aſide, becauſe 
"a it deprived the Defendants of the Opportunity of 
—_ demurring, and cited gilt V. Dawſon, Trin. 5* Geo. 
M | Though an —Hely and Clarke, 30 Maii 5 Geo. But - Cu- 
Autor bo: riam, Though you have anſwered to the original Bill, 
na, POET you may ſtill demur to the amended Part. Mr. 


amendes Reeves for the Plaintiff z Serjeant Cheſſhyre for the 
BI.  Defendank. 


— ——_ - — — 
2 — — 1 * — 
- — — — 
—  — 
- 


- 


187, Long v. Bland. Nov. 28, 1722. 


48 A NOTE was given upon a Day, promiſing Pay- 
miſſory Note ment a Year after; the Perſon who gave the 
= Note became a Bankrupt after the Note given, and 
before it is before the Day of Payment, and the Queſtion was, 


Prone, Whether 


—_ * Ret. Mee Da % 
— — * 


De Term. J. Michaelis, 1722. 121 


— . 


whothas the Bankrupt being diſcharged per Stat. 55 
Anne & 5* Geo. this Note was diſcharged ; and per 
three Barons againſt Price, it is not. 


Minnett & Heys v. Ann Robinſon. 189. 


 ANVN ROBINSOW libels in the Admiralty Court Prohibition 
as Adminiſtratrix to her Huſband, for his Wages =, roo 

due as Mariner aboard the Prince Frederick; Minnett denied, 

and Heys move for a Prohibition, upon a Suggeſtion "oo . 

that this Ship was ſeiſed for importing Wines from {rMariner's 

Holland, not being Rheniſh or Hungarian Wines, and Seiſare of 

therefore forfeited by the Stat. 12 Car. 2. that Claim Shir. 

being put in by Bowen the Maſter, an Information 

was filed by the Seifor, and Bowen pleaded the Ge- 

neral Iflue ; but before Trial Bowen ſubmitted, and 

compounded according to the Courſe of the Court ; 

and upon Payment of one hundred and thirty-ſix 
Pounds to the Informer, &c. there was Judgment 

Quod vas deliberetur, &c. It was likewiſe ſuggeſted, 

that the Libel was for Wages due before the Seiſure. 

Upon this Motion I inſiſted, that the Act of Parlia- 

ment had fo altered the Property of the Ship, that 

by the Seifure, Submiſſion to a Fine, and Judgment 

uod deliberetur, &c. upon it, all precedent Incum- 
brances were diſcharged : But the Court, upon ſhew— 

ing Cauſe, diſcharged the Rule, though they admit- 

ted, if there had been 4 Condemnation, that would 

have been a good Ground for a Prohibition, and a 
Diſcharge of all precedent Incumbrances : Theretore 

guere, for the Fine does imply a Condemnation, al- 
though not actually given, but prevented by the Sub- 
miſſion. 
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122 De Term. J. Michaelit, 1722. 


At Serjeants Inn, Dec. 7, 1722. 
190. Lord v. Turk. 


2 ILL by the Vicar of Tiſchurſt i in the County of 


cnc Ticks,” Suſſex tor Tithes; the Defendant inſiſts the 


.the Lands Lands were Parcel of the Monaſtery of Roberts- 


of Mona bridge, which was of the Ciſtertian Order, and there- 
ſery of 9 fore diſcharged, being diſſolved by the Stat. 31 H. 8. 


Order. as one of the greater Abbies. But wy Lands, 


Jon Rep. though of the Ciſtertian Order, were not diſcharged 


Cre.Ja.559. but quamdiu in propriis manibus, and even not all 
thoſe, but only /uch as were in them before the 
Council of Lateran, as is expreſſed in that Council, 


The Method which was held 5 Her. 2. Anno 1179.---The Me- 
of proving 


EX med of proving whether the Lands were purchaſed | 


| Lands were before or ſince the Council of Lateran, is only by 


_ jo Payment of Tithes, which will induce a Preſumption 


ſince e, that they were purchaſed after; and per Curiam, the 

Lateran, Defendant was decreed to account, for that it ap- 

Anno 1179: peared that the Lands were in Tenants Hands, and 
. conſequently not diſcharged when they came to Hen. 8. 
Sir Conſtantine . for the Plaintiff. . << 
ee. 1yÞy. Z S 


tir of Goa een Fay. 


DE 


D E 


Term. S. Hilarii, 


1722. 


Rex v. Tollet Arm. Jan. 25, 1722. 191. 


7 OLLETT was outlawed at the Suit of Bailey, Upon giving 
Term. Paſcbæ, 89 Geo. Regis, an Inquiſition was — &. 
taken thereupon, and returned into the Exchequer; vied by the 
a Levari facias iſſued returnable Octabis Hilarii Anno an Outawry 
nomo Geo. Regis, by virtue of which the Sheriff levied ONT 
one hundred and twenty Pounds. Craddoch, who er. 

had a Statute Merchant againſt To/lett for a thou- 

ſand Pounds, Maii 7* Geo. and was in Poſſeſſion of 

the Land, moved for Time to plead to the Out- 
lawry and Inquiſition, and that upon giving Secu- 

rity, the Money in the Sheriff's Hands might be re- 

paid to him, which was granted, and ſaid to be the 


conſtant Courſe of the Court of Exchequer. 


Cotes V. Turner. Jan. 26, 1722. 192. 
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De Term. * Hilarii, 1922. 


At is not obliged to put in a fark Anſwer until 
the Plaintiff has put in Exceptions for that Purpoſe; 
but if the Demurrer is to the whole Bill, and over- 
ruled, the Defendant muſt anſwer a0 Ording to the 


the Rules of the Court, without Exceptions put in 
by the Plaintiff. 


193. Price v. Lord Coningsby. Jan. 28. 


Lage, - HOUGH a Letter ſent by the Lord Chief Baron 


8. to a Peer is not ſuch Proceſs as ſubjects the 


to a Contempt, yet it is ſuch Proceſs as gives 


Bill and the Fart) rty ſuing it out, Priority of Suit: If a Man 
N fle a fil, — takes out no Proceſs upon it, if a 


mall not be Croſs Bill be filed, the Plaintiff in the original Cauſe 
N cannot compel che Defendant to anſwer his Bill firſt, 


he having taken out no Proceſs on his Bill. 


19. Gold v. Freame. Feb. 1. 


In Debt for 


Ie IN an Action of Debt for fifteen Pounds ſet for a 

the Court of Fine in the Court of the Lord of a Manor, the 

you cannot Court refuſed to let the Defendant bring four Shil- 

py honey lings and two Pence into Court, &c. as had been 
done in Debt for Rent, Covenant, &c. 


195. Calveriy V. Parker. Feb. I. 


PL, a HEREVER a Bill is for a Diſcovery only, 
_ and the Plaintiff has a Diſcovery by the De- 


Pl2of{an fendant's Anſwer, the Plaintiff cannot reply or pro- 
pay Coen ceed ; for by the Diſcovery the Plaintiff has obtained 


though 


Mas © Diſco. the End of his Bill; and when he has had the Be- 


very, and nefit of it in an Action brought at Law, and comes 
the Defend 


was the r. after to diſmiſs his Bill (which he muſt do, or the 
Ca1Cn OI tre 


Bill, 4 Defendant 


De Term. J. Hilarii, 1722. 


Defendant will) ſuch Diſmiſſion will be with Coſts 
to be taxed; which ſeems hard, ſince the Defendant 
was the Occaſion of this Bill by his falſe Plea below, 
and the Plaintiff here can be allowed no Coſts in 


Equity. ide Stat. 4 & 5* Anne, cap. 16. ſect. 23. 


Bate v. Hodges. Feb. 1722. 


Bl LL by the Rector of Warebam in the County of 


Kent for Tithes ; the Defendant inſiſts upon this fn 


Modus, viz. One Shilling per Acre for Marſh Land, 
four Pence per Acre for Up-land, payable at Michael- 
mas, for Hay and all ſmall Tithes within the Pariſh 
(except Hops). Mota, It was admitted, if this Modus 
had been for Tithe Hay only, or the Tithe ariſing 
on the Land, the one Shilling had been too rank. 
Baron Price was of Opinion this was (as laid) a void 
Modus; Page and Gilbert Barons, that it was good, 
and decreed accordingly for the Defendant. Againſt 


the Modus was cited Cro. Elix. 139. Bury and Graſ- 


comb and Teffreys, 17 Novem. 1687; Gardener and 
IVickford, 1704.--For the Modus Smelter and Bridges, 
Hil. 1694. 5 


This Cauſe of Bate v. Hodges was reheard ov. 
23, 1724, before Eyres Chief Baron, and Price, Page 
and Gilbert Barons, and the Decree was reverſed, du- 
bitante Gilbert. 


| Iota, Aſter this, upon a new Bill and Croſs Bill, 
the ſeveral Objections to the Manner of laying the 


Modus were cured, and it was allowed to be godd at 
laſt. 


Kk Tully 


— 


196. 


Modus for 

y and all 
all Tithes. 
Poſt Pl. 202, 
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Watſon as they have or ſhould require the fame, in full Diſ- 


126 De Term. J Hilarii, 1722. 


197. Tully v. Kilner. Feb. IT, 1722. 


Meter bs. ILL by the Rector of Aldingbam in the County 
Hemp, Flax Palatine of Lancafter, for the Tithes of Ley 
and Hay. Ground formerly uſed as Arable, but (ſince) converted 
into Hay Ground: The Defendant inſiſted upon this 
Modus---Fhat the Occupiers of ancient Tenements 

within particular Vills, or Townſhips (expreſſed) 

within the ſaid Pariſh, with their own Carts, Car- 

riages and Horſes, led and carried, and ought to 

lead and carry a Cart Load of Peat and Turf, from 
Ulverſion Moſs to the Parſonage Houſe, for the Uſe 

of the Parſon and Rector, his Farmer or Deputy, on 

6.0. B., fuch a Day, or within the Space of every tuo Years, 
_ charge of all the Tithe of Hemp, Flax and Hay 
growing or ariſing on the ſaid ancient Tenements : 

This was held to be a void Modus by three Barons 

{abſente Lord Chief Baron Mountague); for a Cart 

Load is too uncertain; it may be drawn by two or 

ſix Horſes; and there is no Right of Turbary al- 

ledged in the Parſonage Houſe, or in the Defendant's 
ancient Tenements. Sir Conſtantine Phipps, Mr. Ward 

and Mr. Brown of Counſel for the Plaintiff ; Serjeant 
Cheſjhyre, Mr. Fazakerley and Mr. Bootle for the De- 


| fendant. 


At Serjeants Inn, Feb. 21. 
198, Lloyd v. Mackworth. 
Timber ſhall DILL for Tithe-wood; the Defendant infiſts that 


by pn it was Timber, but does not fay that it was above 


20 Years twenty Years Growth : Per Curiam, We will prefume 
Growth, | 


unleſs the Timber to be above twenty Years Growth, unleſs the 


contrary be Plaintiff proves the contrary. 
proved, D E 
5 


D E 
Term. Paſchæ, 
1723. 


43 
"290 8 K* * a 
"IF 
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Rex v. Taylor & Newman. Mays, 1723. 199. 


NE WMAN was indebted to Taylor and others, In what Cafe 
and Newman committed an Act of Bankruptcy ; 2 amen 
before a Commiſſion was taken out, the Creditors ſhall iſſue. 
met in order to ſettle their Shares owing by Vewman. 
Taylor having executed a Bond to the Crown, takes 
out an Extent againſt himſelf, and upon the Inqui- Foſt Pl. 210. 
ſition taken thereon, Newman was found indebted 
to Taylor; it was now moved by Mr. Bootle to refer 
the Regularity of entering into this Bond by Taylor 
to the Crown, and of taking out this Extent, upon 
a Suggeſtion that it was done with an Intent to ſtrip 
the reſt of the Creditors : But Mr. Attorney General 
oppoſed it with Warmth for the Precedent's fake, it 
never having been done before; and per Curiam, it 
was denied. V. B. The Chief Baron doubted whe+ 
ther Vewman, who was ignorant of the Tranſactions 
between the Crown and Taylor, ſhall upon this find- 
ing be liable to an immediate Extent, but that rather 
a Scire facias ſhould firſt iſſue againſt Meuman * 

re 


2 


| 
| 
| 

. 
| 

: 
1 


De Term. Paſche, 1723. 


there is no Plea to this, as there is to a Scire facias; 
per Baron Price, this was the regular Way: But how- 
ever, that upon Affidavit made, that Newman was in 
a decaying Condition, and the King's Debt likely to 
be loſt, an immediate Extent might iſſue againſt 
Newman. Baron Gilbert thought this laſt was the 
right Method; for this is more than a Debt acknow- 
ledged, in which Caſe a Scire facias might be proper. 
Per Curiam, It a General Receiver pays over the 
Money to A. and this is found by Inquiſition againſt 
the Receiver, an immediate Extent may iſſue againſt 
A. for this is the Crown's Money. Vide the Rules 


of 15 Car. 1. 


\ 


11 
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200. Smith v. Green. May 10. 


Superſedeas F a Perſon againſt whom a Judgment is obtained 
tion againſt * ſurrenders himſelf in Diſcharge of his Bail (as for 
a Prior, Inſtance, in Michaehmas Term) and the Plaintiff does 
Time it ſhall not proceed againſt him in the mean time, the De- 
— fendant may have a Super ſedeas to the Execution 

againſt him in Trinity Term following. But oa, 


the Practice is different in B. R. and C. B. 


201. Evans v. Newell. May 20. 


er dcs B. LL for the Tithe-wood of all extraparochial 
A Lands within the Foreſt of Dean, by virtue of 
Til. for 2 Grant from King Edward the Firſt of all Tithes 
iſſuing de Aſartis within the Foreſt de novo afſartatis 
& aſſartandis ; but by the Proofs it appeared, that 
theſe Lands never were grubbed up, but were always 


Wood-lands, and no Tithes ever paid. 


Mota, 


II I OY 
_ 


De Term. Paſche, 1723. 29 


— Eggs 


NMota, The Debate in this Caſe was principally Poſt Pl. 392. 
upon the Meaning of the Word * Aſart; and per 
Curiam, it is only ſuch Lands as have been grubbed 
up and made fit for Tillage ; and the Bill was diſ- 
miſſed. Sir Conſtantine Phipps for the Plaintiff; Mr. 

Bootle and Mr. Ward * for the Defendant. 


Burwell v. Coates, May 20. 202. 


B LL by the Plaintiff as Leſſee of the impropriate are a 
Reftory of Mormanby in the County of Lincoln, Cf ond 
under the 1 —9 and Chapter of Lincoln, for Tithe 38 
Hay: It was inſiſted upon for the Defendant, that 

the Plaintiff (being a Lay Impropriator) had not ſet 

forth a ſufficient Title; and upon Hat the long con- 
troverted Queſtion, whether there was any Difference 
between a Lay and a Spiritual Perſon (claiming Tithes) 

was revived : But it was not now determined ; for, 


per Curiam, the Title was well enough ſet forth in 


the preſent Cale. 


The Defendant inſiſted upon a "Modus. of four Shil- Modus of 45, 
lings payable at Eaſter, in lieu of Tithe Hay ariſing . 
on his Farm and other Lands particularly ſet forth: lieu of Tithe 
But per Curiam, This is a void Modus, becauſe it * 3 
may introduce a Fraud; for if a Farmer ſhould turn allowed. 
all his Arable Land into Meadow, he would be diſ- Hutten 30. 
charged of the Whole for four Shillings ; beſides it is ——— 
too uncertain, it not being certain what a Farm con- 

fiſts of. Mr. Ward and Mr. Brown for the Defen- 


dant Sir Conſtantine Phipps for the Plaintiff. 


* Spelman, Verb. Aſſart. Mamuood, cap. 9. Stat. 4 Ed. 1. Extenta Maney. 


Regifter. Du Freſue, Verb. Aſſart. Blunt's Di. Verü. Aſſart. Jaccb's Dict. 
Verb. Aſſart. 


1 Mr. Ward faid the Word A ſart was derived either from exarands or o/ſerends 
ner. 
LI Robin/or 
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De Term. Paſche, 1723. 


203. Robinſe on V. Jago. May 22. 


HERE was a Bill filed to redeem a perpetual 
2 Advowſon that was mortgaged, and the Incum- 
ſhall preſent bent dying, the Mortgageor moved, before the An- 
Church. ſwer came in, that the Mortgagee might preſent the 
Ae Nominee of the Plaintiff the Mortgageor; and fo it 
Dawling. was ordered per Curiam, as, it was ſaid, was uſual, 

eſpecially where the Plaintiff will give Security to re- 


deem, or bring the Money into Court, as was now 


offered. 


204. Rex v. Hollingsby. May 23. 
Seiſure be IR Conftantine Phipps moved to ſtay Proccedings 


5 before two Juſtices upon a Seiſure of Brandy, 
Stat. 6 Geo. and the Waggon which it was put into: As to the 
Brandy the Juſtices have Juriſdiction by the Stat. 
6? Geo. cap. and fo they would have as to the Wag- 
gon and Horſes, if they had been running Goods 
from the Water- ſide; but here the Brandy was taken 
in at Southwark, to be carried to Alverſtole, and 
therefore the Officer who ſeiſed, was ordered to ſhew 
Cauſe why there ſhould not be a Writ of Delivery 


for the Waggon. 


D E 


131 


D E 


Term. S. Trinitatis, 
1723. 


ww right V. Grove. June *4: I723. 205, 


WRIT of Error was brought, upon a Judg- Prorogation. 


ment in Treſpaſs, into the Houſe of Lords; pertedeas to 
the Houſe being prorogued, the Writ of Error (as 2 = 
was alledged) was expired; and therefore it was now Houſe 


Houſe of 
moved by Sir Conſtantine Phipps, for Leave to take Lord.. 


out Execution; the Record alſo having never been dee 35 3. 
tranſcribed (it was ſaid) the Lords could do nothing * 


upon it: But per Curiam (abſente Price Baron) If the of 8 


Order of th 
Prorogation is a Super ſedeas, you. may take out Exe- Lords 10 cf 


cution without applying to the Court; if it is not, June 1678, 
1 Vent. 266, 
we cannot grant the Motion. What the Lords do ge Exche- 
in their judicial Capacity, goes over from Seſſion to duer Rules 
Seſſion, as Matters below do from Term to Term; 


and the Motion was denied, being oppoſed by Mr. 
Kettleby and Mr. _ 


Rood 


132 De Term. J. Trinitatis, 1723. 


— ab s ed. id - 
W ++ * 
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206. Rodd v. Lord Commegsby. June 19, 1723. 


Ancient De- RESPASS for entering the Plaintiff's Houſe ; 
Readable, ry the Defendant pleads the Houſe was holden of 
where Da- his Manor of Marden, and that it was Ancient De- 
a pk — 6 meſn, and all Actions, &c. ought to be tried i Cu- 
able, && i Manerii; the Plaintiff demurs. Per totam Cu- 
riam, Judgment for the Plaintift ; for wherever Da- 
mages only are to be recovered, and an Action is 
contra Pacem or Vi & armis (though the Title ma 
come in Queſtion) Ancient Demeſn is not pleadable: 


Mr. Willes tor the Plaintiff ; Mr. Raby for the Defen- 
dant. | 


207. ETWEEN the Grantce of the Poſt Fines in the 
Fines levied I Dutchy of Lancaſter, and the Grantee of the 
the Dutchy Gildable: It was inſiſted on Behalf of the latter, that 
eee ans the Fines of Lands levied of the Gildable, though 
have che Foſt within the Dutchy, * to go to the Grantee of 
2 Ro. Abr. the Gildable. Mora, firſt, If they are Lands held 77: 
193 patent Capite, they belong to the Gildable; adly, Though 
109. a Place is in the Momina Villarum, yet it does not 


follow that the whole Town is Dutchy Lands. 


208, Shenton v. Jordan. June 27, 1723. | 


Depoſitupon ILL to be relieved againſt a Verdict upon a Con- 
ene che tract for Sale of ten Shares in Welch Copper; the 
ore dan re. Plaintiff at Law having recovered fix hundred Pounds 
more thn more than the Depoſit, it appeared by the Pleadings 
the Depolit. now, that the Contract was thus; “ Memorandum, 
that Jordan has ſold to Shenton ten Shares in Welch 
Copper for next Opening of the Books, at eighty- 
« ſeven Pounds per Share; for the Performance of 


3 « which, 


— 


— 


De Term. J. Trinitatis, 1723. 


« which, each Party has depoſited two hundred 
« Pounds in Longs Hands. Wore, If either Party 
« does not perform the above Agreement, to forfeit 
« their Depoſit.” And per totam Curiam, the Plain- 
tiff was relieved on paying the two hundred Pounds, 
for that the Plaintiff at Law ſhould have recovered 
no more than the two hundred Pounds Depoſit : But 
gucre, for this ſeems an extraordinary Opinion. 


a - 


At Serjeants Inn, July 11, 1723. 
Rergnolds v. Vincent. - 209. 


ILL for Tithe (inter al, of Lamb); the Defen- The uſual 
dant inſiſts that it was cuſtomary to tithe their — 
Lambs at St. Mark's Day (25th of April): But for Toke bs, 
the Plaintiff it was faid, that by the Defendant's own s Ry 
Proofs it appears, they generally then are but three But us 
Weeks old, and cannot live without the Dam ; but 
it is uſual to tithe them not until Auguſt, and ſome- 
times not until Michaelmas; but the General Rule is 
to tithe them when they are capable of living with- 
out the Dam. And per Curiam, the Cuſtom inſiſted 
upon by the Defendant is unreaſonable ; and decreed 


for the Plaintiff. 


Mm D E 


D E 
Term. S. Michaelis, 


1723. 


n. 


* 
* — 
— 
— 
- 
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210. Rex v. E nderupp. 
Immediate AN, DELL was Under Treaſurer of the Board 


40 for 2 of Ordinance, to whom Money had been im- 


Under fe preſſed for the King's Uſe; Enderupp was a Mer- 
Board of Chant, and became indebted to Lanſdell by Bond for 
Ordinance. one thouſand fix hundred Pounds on private Account; 
Lanſdell apprehending that Euderupp was declining 
in his Circumſtances, got an Extent againſt himſelt, 
and upon the Inquiſition taken thereon this Bond 
from Enderupp to him was found; upon that he ap- 
plied (making an Affidavit before Baron Price at his 
Chambers, that Enderupp was likely to become inſol- 
vent, having told him he could not pay the Debt, 
nor give Security, and was ſelling off his Effects in 
order to withdraw himſelf, &c. much according to 
Vide Hard. the common Form, but did not fay he abſconded) 
u_ 109. for an immediate Extent in Aid againſt Enderupp, 
which was granted March 1, 1721. Now this Day, 
being the 12th of November 1723, it was moved to 
diſcharge this Extent ; firſt, Becauſe Lanſdell was not 
an Officer within any of the Rules to intitle him to 


3 this 
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this Extent: To this it was anſwered per Curiam, 
That Money has been impreſſed to him, and he is 
an Accountant before the Court. Secondly, The Af- 
fidavit is not in the common Form: To this it was 
anſwered per Curiam, There is no certain Form of 
Words preſcribed in Affidavits for Extents. Thirdly, 
It is not according to the Rules of the Court of the 
15th Year of Car. 1. nor of the 3 5th Year of Car. 2. 
To this it was anſwered per Curiam, An Extent in 
Aid being Prerogative Proceſs, is always under the 
Care of the Court, and they have a diſcretionary 
Power over their own Rules; they will not indeed 
let the Prerogative be made an Handle to get in a 
private Debt. And fourthly, It was objected that a 
Scire facias ought to have gone; but this ſeemed. to 
have no Weight, later Practice being otherwiſe *. 
So Price, Page and Gilbert Barons (only in Court) 
denied the Motion, for that the Extent was regularly 
ſued out, but if not, would not have ſet it aſide in 
this Caſe, becauſe Enderuph had come to an Agree- 
ment with Lanſde/! the Day after he was in Cuſtody; 
and alſo by reaſon of the long Acquieſcence after the 
Extent +. | 


In Cam Scacc. 


Cappur v. Harris. 211. 


N this Caſe theſe Rules were laid down by Baron 2 Gre 


Gilbert in relation to Contracts for South-Sea Stock ye executed, 
or Subſcription : Firſt, That if a Contract be execy- Court 


e . will not 
ted, a Court of Equity will not unravel or break break init, 
; : 8 if executory, 
into it. Secondly, If it be only executory, and a, *pr.# 

muſt ſeek his 


* Two other Objections were made, firſt, That the Extent ought to have Remedy at 
been moved for in Ge. Second, That it ought not to have extended to En- Law. 
derupp's Body: But theſe were over-ruled as well as the reſt. | 
+ In a like Caſe between Bradley and Bowling, Fan. 26, 1725, the ſame Ob- 
jections were made to ſet aſide an Extent, but over- ruled per totam eh” 
an 


1 
1 
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WM Man comes to have it carried into Execution, there, 
a Court of, Equity will not aid the Plaintiff, but leave 


him to ſuch Remedy as he can have by Law. 


In Cam' Scacc. 
212. Hunte & Ux' v. Elix Martin & Spakeman. 


Legacy to . , MARTIN in April 1700, by Will deviſes to 
— ea FF his Son Edward one hundred Pounds, not to 
be is of *2% be paid until he came of Age, and in the mean time 
tion ſhall be five Pounds per Aunum to be allowed out of the Pro- 
2 _ duce of the perſonal Eſtate for his Maintenance, and 
bis Mainte- made his Wife, the Defendant E/z. ſole Executrix, 
22 and died: Eduard, when he was an Infant, went to 
the Eaſt- Indies, where he came of Age in the Year 

1709, and made his Will in the Year 1712, and 

then died there. By his Will he gave the Plaintiff 

Abigail this one hundred Pounds, and made the De- 

tendant Spakeman ſole Executor, who proved the 

Will according to the Method in the Ea/i-Tndies, 

and at the Charge of the Defendant Ez. proved it 

again in the Prerogative Court here; and now the 
Plaintiffs preferred their Bill here for this one hun- 

dred Pounds Legacy; the Defendant Elia. in her 
Anſwer inſiſted that ſhe had, when her Son Edward 

was an Infant, laid out in binding him Apprentice, 

and in fitting and ſetting him out for the Eaft-Indies, 

and in other Neceſſaries for him, more than the one 
hundred Pounds. But per Page and Gilbert Barons 

(only in Court) No Deduction ought to be made for 

this; for the Mother, by Nature, ought to provide 

ior the Maintenance and Education of her own Son, 

2 Vent. 346; beſides, it appears plainly the Inten- 

tion of the Feſtator, that this one hundred Pounds 
ſhould not be touched until Eauasmd came of Age; 

| 4 10r 
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for there was an yearly Allowance in the mean time 
of five Pounds, and it was at her Peril that ſhe ex- 
ceeded that; and the Plaintiff had a Decree for this 
one hundred Pounds, with Intereſt from the Date of 
Edward's Will. 


Lucy & U v. Gardener. Nov. II, 1723. 213. 


B. LL for a Legacy of one thouſand five hundred Where Pro- 
pounds given to the Plaintiff Sarah by the Will made by a 
of her Father, who made the Defendant, his Son 7<fawr w 
and Heir, Executor; the Defendant inſiſts there are 2 
not Aſſets ſufficient to anſwer the Whole, and to ee 
make out the Deficiency ſays, that the Teſtator upon Vow or his 
his Marriage with his laſt Wife conveyed a Freehold 3 i 5 
Eſtate, and alſo a Term for Vears in the Sun Tavern be * 
in Holborn to Truſtees, to raiſe one thouſand five poſe, fo as 
hundred Pounds for his Wife, in full of any Demand La — 
ſhe might otherwiſe have; and that he the Defen- 

dant had ſold the Term for Years, and thereby raiſed 

the one thouſand five hundred Pounds, and paid the 

ſame to the Wife; and therefore the Reſidue of the 2 Salk, Hern 
perſonal Eſtate was not ſufficient to anſwer the whole * Merit: 
one thouſand five hundred Pounds Legacy now de- 
manded. But it was decreed per Curiam Price, 

Page and Gilbert Barons) That the Executor ſhould 

not apply this Term to the Payment of the Widow's 

one thouſand five hundred Pounds ; but the ſame 

ſhould go, in caſe of Deficiency of other perſonal 
Aſſets, - towards Payment of the Debts and other Le- 

gacies, and the one thouſand five hundred Pounds 

given to the Widow (but. now paid) ſhould remain a 

Charge on the Freehold Eſtate. 


Nn 
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214. Lloyd v. Mackworth. Nov. 1 I. 


TwoDefen- ILL for Tithes againſt two; the Defendants an- 
dants ſued for | 


Tithes, one ſwer ſeparately, and there were ſeparate Exami- 
makes Pe- nations; one Defendant made Default, and there was 
cree againſt now a Decree againſt the other with the whole Coſts; 
the oter. and the Court would not diſtinguiſh as to the Coſts 
whole Coſts, between the two Defendants, but left Mackworth to 

get his Contribution from the other as he could. 


But nota, this, as it ſeems, can only be by Bill. 


November 16, 1723, Sir Robert Eyre Knight, one 
of the Judges of the King's Bench, appointed 
Lord Chief Baron in the room of Lord Chief 
Baron Moumtague deceaſed. 


215. Lambert v. Cumming. Nov.21, 1723. 
| Ke Mor ee. tn PAL Pa ee. 

n ILL fd ein the Pariſh of 17 arton in the 

ſhall extend County of Lancaſter ; the Defendant inſiſts upon 

proj 4 an Exemption for his Eſtate called Hilderſton, and 

tenant, for his Right of Common ſans Number in Yealand, 

which Eſtate was Parcel of the Abbey of Cocker/and, 

one of the greater Abbies; which Exemption was 

x Mod. 216. proved: But it was objected for the Plaintiff, that 

the Common is only a Profit apprendre out of other 

Land, and an Exemption cannot ariſe for an Appen- 

dancy or an Appurtenancy. But per Curiam, We will 

make no Diſtinction between the Common and the 
Eftate; and decreed for the Defendant. 


Gregory 


Ak 


— 
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Gregory qui tam v. Hunt. 216. 
Nov. 22, 1723 | 


| | PON a Motion for a Writ of Appraiſement and Juriciction 
A Delivery for a Cart and Horſes ſeiſed for car- oy eee 


of Peace as 


rying Tea and Coffee, the Cuſtoms not being paid, a 
there being a Proceeding againſt them before two fed, upon the 
Juſtices, purſuant to the Stat. 8* Geo. cap. 18. which **: = 
refers to the 6 Geo. cap. and alſo to two Statutes 

8* Anne. Per Curiam, Though the Statutes (having 

no negative Words) do not take away the Juriſdic- 

tion of this Court, yet the Party has his Election to 
proceed here, or before the Juſtices ; and that being 

now attached in the Juſtices, and there not appear- 

ing to have been any great Delay, they denied the 
Motion. 


Hays v. Ellig. Nov. 25, 1723. 217. 


I a Bill for Tithes, a Queſtion aroſe whether there Whether 
was Fraud in tithing Lambs, on this Caſe : The 4 
Ewes were kept by the Defendant in the Pariſh of 2 
Driffeld in the County of York (where the Demand Nr 913“ 
lay) all the Year, until Chri/#mas, when they were 39 Abr. 
ready to drop their Lambs, and then were removed . 
into the Pariſh of Skern (where there was a ſmall n 
Modus only for Lambs) and there kept till Lady day Bro. Diſmes 
for Convenience of Forage, as inſiſted upon by the % 
Defendant, and at Lady-day were brought back to 
Driffield. Mota, There was no Demand of Tithe 

pro rata, and guere if there had, if it could be de- 

creed; for the Tithe of Lamb muſt be paid where {ive 
they fall, and is not a diviſible Thing as Wool is. diviſible as 
Mota, The Land in Skern was the Defendant's own. Wel , 
Per Curiam, Here is not a ſufficient Proof of Fraud, 


and 


— — 
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and the Plaintiff's Bill was diſmiſſed : But Page and 
Gilbert Barons thought, at firſt, it might be proper 
to ſend it to an Iſſue, to try whether Fraud or not 
Fraud, and whether this had been the uſual Method 
of the Defendant's Courſe of Huſbandry ; but, after- 
wards, they concurred with Baron Price. 


218. Fuller qui tam v. Jackſon. 


pang cn Uh PON a Trial upon an Information for import- 


for import- 
ing Tea, Sec. ing Teas, &c. from Offend, not being the Place 


ſromwUnen, of ie 83 Ec. contrary to the Act of Navi- 


contrary to 


the At of gation; the Maſter of the Ship was produced as Evi- 
tbe Maſter dence for the Defendant ; but it was objected to him, 


of the Ship that the Ship, &c. being forfeited by the Act, as well 


not allowe 


to be aWit- as the Goods, by the Fault of the Maſter, he thereby 
nets pl 250 is become reſponſible to the Owners, and therefore 
Lane 6s, ſwears to diſcharge himſelf in Conſequence : And 
this Objection was allowed by Page and Gilbert Ba- 

rons, before whom it was tried at the Sittings after 
ichaelmas Term, 1723, at Weſtminſter. But nota, 

This Objection had never been allowed before, eſpe- 

cially if there had been no Information againſt the 

Ship, &c. And at theſe very Sittings the fame Ob- 

jection was made to the Maſter of a Cart (which by 

the Stat. 6* & 8 Geo. is forfeited for n Goods) 


and was not allowed “. 


* In the Caſe of Rickſon qui tam v. Sandforth, Feb. 17, 1724, at the Sittings 
aſter Hilary Term at JW:/tminfter; on a Trial upon an Information upon the 
gth and 10th N. 3. cap. 10. Fs 3. for importing India Silks, 8c. the Maſter of 
the Ship was offered as a Witneſs for the Defendant, but was refuſed by Lord 
Chief Baron Eyre, for that by the third Section Abettors were liable to a Penalty 
of five hundred Pounds, and the Maſter liable to a Proſecution (though no Pro- 
ſecution was now commenced), 


752 


—— 
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The Biſhop of London & Beaumont v. 219. 
Nicholls. 


ILL by the Biſhop of London and Beaumont, as Bill for 


Sequeſtrator during the Incapacity of Mind of 4 


Barefoot the preſent Incumbent, or Tithe-wood in and Seque- 


ſtrator, du- 


the Pariſh of Birchanger in the County of Eſſex : ring the In- 


The Defendant demurs, for that it does not appear, 22 oc 


that either of the Plaintiffs had any Title; and it was bent, dif- 
inſiſted upon by the Counſel for the Defendant, that wied for 


want of ma- 


(now, ſince the Diviſion of Pariſhes) the whole Right king the In- 
to Tithe was veſted in the Rector, and the Biſhop — * 
had nothing to do with the Right (even ſince the Foſt Fl. 267. 


Stat. Hen. 8. which relates to a Vacancy) but only Cite nd the 


to take care that the Cure be ſupplied, and the Pro- 2 Vent. 35. 


fits ſequeſtred for that Purpoſe ; and. the other Plain- Mich # bbs, 


tiff was only a Sequeſtrator, who, as it appears by the Rye, This 
Form of the Sequeitration, and by his own ſhewing — 1 


in the Bill, was only an Agent or Collector; beſides, on quouſq; 
: * | & V ACAanc 
the Incumbent Barefoot ſhould have been made a was füpplied, 


Party, for poſſibly, at this time, he may have reco- #19 the San 
vered his right Senſes; and it he ſhould exhibit his 3 . * 


Bill, a Recovery now could not be pleaded in Bar of Plaintitis, 


, "oy Bp. l 
his Demand. Baron Price was of Opinion, that no . 


Decree could have been for the Plaintiff, if it had ler v. Fach- 


ard, Trin. 


been a Sequeſtration during the Vacancy, nor can Jag, 1713 
there be in this Caſe: But Page and Gilbert Barons Ctan.Ca.3r. 


were of Opinion the Bill had been well enough, it Oldfield. 
Barefoot had. been a Party, either in Perſon or by his hn 1 Mod. 
Committee; and the Bill was diſmiſſed, but without 2 Mod. 256. 
Coſts, the Want of Parties not being expreſſly aſ- 

ſigned as Cauſe of Demurrer. And nota, the Words 

(% and for divers others Cauſes, &c.”) were not in 


the Demurrer, as they ſhould have been. 
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220. Pugh V. Roſſington. 


— An Officer of the Navy Office, was ſerved with 


gainſt a Per- * a Subpœna to attend as a Witneſs on the Behalf 

fon ubp®- of the Plaintiff; he attended two Hours, and then 

Wine, went away before he was examined, by reaſon where- 

huh wa of the Plaintiff was nonſuited ; wherefore it was now 

. that an Attachment of Contempt might go 

w againſt him; but this was oppoſed, becauſe there is 
a proper Remedy given in this Caſe by the Stat. 5* 
Eliz. cap. 9. And per Curiam, the Motion was de- 
nied . | 


221. Croſley v. Shadforth. Jan. 27. 


HIS Cauſe came on upon a Rehearing, but the 

Petition was for a Rehearing upon the Minits, 
and the decretal Order never was drawn up ; for 
which Reaſon the Court would not permit the Plain- 


* But in the Caſe of Troubleſome v. Edwards, May 8, 1729, this Court in 
the like Caſe granted an Attachment, becauſe an Action was ſo difficult and ha- 


zardous, 
I tiff 


— — . tte th. r ͤ» e 
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tiff t to o proceed, but ordered the Plaintiff to thaw up 


the Decree, and rehear upon that. But 70a, there 
have been often Petitions for rehearing on the Mi- 
nits only. 


Rex v. Norton. Jan. 28. 222, 


[OR TON was committed to Lincoln Gaol by a The Court 
Juſtice of the Peace, for aiding and aſſiſting in charge One 


committed 
the Running of Goods; it was now moved to diſ- 9 


charge him out of Gaol, upon an Affidavit that he or aiding in 
was not concerned in the Running the Goods, an d ons upon 
that he offered good Bail: But the Court denied to —— 
diſcharge him without giving Notice to the Juſtice — - 
of Peace, and alſo bringing his Habeas Cor pus. | 1 


pus. 
Doctor Bennett v. 7. reppaſs & al. Jan. 31. 223: 
A* Iſſue was directed in this Cauſe, to try whe- Books of 


ther there had been any Variation in the Pay- * 4 
ment of Tithes, or Sums of Money in lieu of them, 8 
for Houſes in Londen, according to the Stat. 37 Hen. Iſſue, whe- 
8. It was now moved, that the Plaintiff ſhould pro- ther any V 12 
duce at the Trial the Books of the former Rectors; been, as to 
and although it was objected, that theſe were pro- _ Sumspaid we 
perly private Books, and the Plaintiff's own Evi- Houſes in 
dence, yet as they had beſore been produced at the _ 
Hearing of the Cauſe, and as the Iſſue to be tried is 

to 1 the Conſcience of the Court, the Jury 
ought to have all the Light the Court can give them: 

So per Curiam, the Plaintiff was ordered to produce 


theſe Books at the Trial. 


Laſco 


Ty 1 1 a 
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224. Laſco & al v. Moys. 


One of the FTER the Bill was filed, and the Subpœna taken 


__ % out and ſerved, but before the Return thereof 


one of the Plaintiffs dies; the other Plaintiff, with- 


viving; if out reviving, takes out an Attachment, and it being 


the Suit be 
bated. the in the Vacation-time, the Defendant could not apply 


Defendant to the Court, but was forced to put in his Anſwer : 


will have 


Advantage It Was now moved on the Behalf of the Defendant, 
of this at the that the Anſwer obtained from him in this Manner 


N might be taken off the File, for there muſt be a Bill 


of Revivor, unleſs it appears that 2“ the Matter in 
Demand by the Bill ſurvives, which it did not in this 
Caſe. But the Court would not do it, for they ſaid, 
If the Plaintiff is irregular, and the Suit is abated, 
the Defendant will have the Benefit of it at the 


2 


225. Goole Cler- v. Jordan & al. Feb. 6. 


my an ILL by the Vicar of Eynſbam in the County of 
Herbage and I Oxford for fix Years Tithe Herbage and Furze, 
Furze. of a Cloſe called Amberry alias Hanbourough Cloſe in 
the Pariſh of Eynſbam: The Defendants infiſted, that 

they did not know that the Vicar was intitled to 

theſe Tithes, that they were informed no Tithes 

thereof ought to be paid to the Vicar ; but that the 

great Tithes, Herbage, and Furze, (if any was duc) 
belonged to the Impropriator ; and then ſay, that it 

was Part of the diſſolved Abbey of Hynſbam, and ex- 

empted by the Stat. 3 1 Hen. 8. The Plaintiff made 

out by his Proof, that the Vicar was intitled to all 

ſmall Tithes within the Pariſh, that the great Tithes 

were conſtantly paid to the Impropriator, and gave 

one 


2 


* 


— 
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one Inſtance within thirty Vears of a Compoſition 
with the Vicar for the Agiſtment Tithe of this Cloſe. 
The Defendants Proof was negative, that they never 
knew Tithe paid for this Cloſe; and although it was 
objected, that a Vicar ſhould have made out a fuller 
Title to the ſmall Tithes, yet the Court were of 
Opinion it was ſufficient; and decreed the Defen- 
dant to account. | 


John Butler and Elizabeth his Wife 226. 
againſt Peregrine Gaſtrell Eſq; Ba- 
chelor of Laws, Judge of the Conſi 
ſtory Court of Cheſter, Feb. 8. 


OHN BUTLER vas libelled in the Spiritual J'obibition. 


| , . : The Mar- 
Court of Che/ter for Inceſt, in marrying Eliga- riage of a 


beth Lounds, who is the Siſter of the Mother of Han- -» ban 


nab Butler alias Berrington deceaſed, who was the Wife's Mo- 
late Wife of the ſame John Butler, who in Mich. jv. the 


Term 6? Geo. came and ſuggeſted for a Prohibition, — 1 
that his Marriage with Elizabeth his firſt Wife's Mo- prohibited, 
ther's Siſter was lawful, ac per Legem Leviticalem mi- ft ti con- 
nim prohibitum, and was lawful and good by the awarded. 
Statute ; and that although he had pleaded this Mat- 

ter, and offered to prove the ſame, yet the Defen- 

dant refuſed to admit that Plea, and endeavours . to 

diſſolve the Marriage contra divinam Sententiam, in 

Regis Contemptum & Exheredationem & contra o 
mam Statuti. And upon hearing Council on both 
Sides the Court ordered the Plaintiffs to declare in 
Prohibition, that it might come judicially before the 
Court, and be determined in a ſolemn Manner. And 


it was argued by Mr. Bunbury on the Side of the De- 
tendant, that a Conſultation ought to be granted. 


5 The 


146 
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The Queſtion that ariſes upon this Record is, whe- 
ther the Marriage of the Plaintiff John with Eli- 
zabeth, who is his firſt Wife's Mother's Siſter ¶Mater- 
tera, i. e. Aunt) be a Marriage within the Levirical 
Degrees. 


For that is the Rule the Temporal Courts will 
govern themſelves by, if it be extra Gradus Leviti- 
cales now ſince the Stat. 32* Hen. 8. cap. 38. * they 
will prohibit where there 1s any Proceeding in the 
Spiritual Court to impeach any ſuch Marriage. 


But before that Statute no Prohibitions were ever 
granted, but Cauſes Matrimonial were intirely left to 
the Juriſdiction of the Spiritual Court, even after the 
Statutes of the 25* Hen. 8. cap. 22.--the 28“ Hen. 8. 
cap. 7.--and the 28* Hen. 8. cap. 16. | 


The firſt of which Statutes enacts, that a Separa- 


tion by definitive Sentence in the Spiritual Court ſhall 
be without Prohibition or Appeal. 


But this is repealed by the 28® Hen. 8. cap. 7. 
(which is ſtill in Force) and adds, in the Caſes men- 
tioned in the former Statute, © if carnally known, &c.” 


The 28 Hen. 8. cap. 16. makes good all Marri- 
ages (not prohibited by God's Law) where there was 


no Divorce before the third Day of November Anno 
26 Hen. 8. 


* The Words of the Stat. 32 Hen. 8. cap. 28. are—That no Reſervation or 
Prohibition (God's Law except) ſhall trouble or impeach any Marriage without 
the Levitical Degrees. Meta, This Statute, as to Precontratts, was repealed by 
the 2 Ed. 6. cap. 23. and by the 1&2 P. & M. cap. totally repealed ; but by 


the Stat. 1 Eliz. cap. 1. it was revived as to ſo much as was not repealed by the 
Stat, Ed. 6. 


2 And 


A. —_ 
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And even ſince the Statute 32 Hen. 8. the Judges 
of the Temporal Courts have very unwillingly granted 
Prohibitions in Cauſes Matrimonial (the Reaſon of 
which ſeems to be, becauſe Marriages were origi- 
nally of Spiritual Conuſance *) and that if it was 
now Res integra, they would not do it, but leave 
them to the Deciſion of the Spiritual Courts; and 


— 


ſo it appears in the Caſe of Harriſon and Dr. Bur- Riym. 464. 


well, as reported both by Lord Yaughan and Ventris, 
and in the Caſe of Good and Hill, Yaugh. 304. 


But as there have been ſeveral Inſtances of Pro- 
hibitions granted in Matrimonial Cauſes ſince the 
Stat. 32* Hen. 8. that Practice is not now to be al- 
tered ; for it muſt be admitted, that that Statute has 
made the Temporal Courts Judges of the Levitical 
Degrees in conſequence of theſe Words, That no 
«© Reſervation or Prohibition (God's Law except) 
&« ſhall diſturb or impeach any Marriage without the 
_ & Levitical Degrees. — And that no Perſons ſhall be 
admitted to any Allegation or Plea in any Spiritual 
Court, contrary to that Act of Parliament. 


So that the Temporal Courts muſt take Conuſance 
of what the Levitical Degrees are, before they can 
know whether the Plea or Allegation in the Spiritual 
Court be without the Levitical Degrees, or contrary 
to the Act of Parliament. 


But ſtill this leaves it as it was before the Statute, 
as to all Marriages within the Levitical Degrees, and 


* De Cauſa Matrimoniali, Curia Regia non ſe intromittat, ſed in Foro Eccleſi- 
aſtico debet placitum terminari. Bracton lib. 2. cap. 20. fo. 7. And ſo it appears 
by the Statute Circumſpectè agatis, 13 Ed. 1. That the Temporal Courts ſhall: not 
hold Plea of Things gue ſunt mere ſpiritualia, viz. pro Fornicatione, Adulterio, & 
hujuſmodi, And Lord Coke, in 2 Inſt. 488. in his Expoſition ſays, theſe are put 
but for Example, but extend likewiſe to Inceſt and Solicitation of Chaſtity. 


therefore 


3 Keb, 166. 
Pp. 47. 


. 
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expreſs Prohibition. 


therefore the Juriſdiction of the Spiritual Court as to 
them till ſubſiſts; and the Temporal Courts, when- 
ever they find that the Proceedings in the Spiritual 
Court are in relation to a Marriage within the Leviti- 
cal Degrees, never. interpoſe, but leave them to that 
Juriſdiction they had before the Stat. 32* Hen. 8. * 
ſo that it brings it to what (was before ſaid) is the 
Queſtion in this Caſe, viz. 


Whether this is a Marriage within the Levitical 
Degrees or not? 


This Propoſition may be laid down that will not 
be controverted That divers Marriages, which are 
not expreſſly ſpecified either in the 18th or 20th 
Chapters of Leviticus, or in the Stat. of the 3 2d or 
any other of the Stat* of Hen. 8. (mentioned before) 
yet are moſt certainly prohibited by the Levitical 
Law, and conſequently by the Stat. becauſe the 

come within the ſame Degree, and conſequently fall 


under the ſame Reaſon as thoſe expreſſly prohibited. 
Of this, many Inſtances may be given : 


1. For the Son to marry the Mother is within the 


But for the Father to marry the Daughter is not 


expreſſſy prohibited, but is in Conſequence, as being 
within the Degree prohibited. 


2. The Marriage of the Nephew with the Aunt 1s 
within the expreſs Prohibition. 


And even at this Time the Loyalty of Marriage is to be tried by the Biſhop's 
Certificate upon an Iſſue Accoupled in lawful Matrimony or not, as in Dower, 
Appeal, c. though the Factum of Marriage is to be tried by a Jury, 1 uſt. 
134 4. | 


But 


— * * 5 * = 


l 


De Term. J. Hilarii, 17273. 


But the Marriage of the Uncle with the Niece is 
only implied, as being within the ſame Degree. And 
many more might be put. 


— 


All which fall under this Rule of Prohibition in 
2 Inſt. 684. Quia eandem habent Rationem Propiuqili- 
tatis cum eis qui nominatim prohibentur. 


Taking it therefore for granted, that Marriages 
within the Degree of the expreſs Prohibition are pro- 
hibited by the Levitical Law, and that the Statute 
makes no Marriages good, which are within the Le- 
vitical Degrees, it remains next to be conſidered, 
which Rule in the Zevitical Law extends to this Caſe. 


And it is this Prohibition in the 18th Chapter of 
Leviticus, Verſe 14, Thou ſhalt not uncover the Waked- 
reſs of thy Father's Brother, thou ſbalt not approach to 
his Wie; ſhe is thine Aunt *. | | 


That Reaſon extends fully to this Caſe; the Wife 
of a Father's Brother is an Aunt (not in Conſangui- 


nity but) in Athnity only. 


The firſt Wife's Mother's Siſter is alſo an Aunt in 
Affinity, the Degrees are equally diſtant, whether we 


compute by the Method of the Civil, Canon, or Com- 
mon Law. | | 


* The general Prohibition in the 6th Verſe of the ſame Chapter is, None of 
<« you ſhall approach to any that is near of Kin to him to uncover their Naked- 
<« neſs.” And Vinnius in his Comment on Juſtinian's Inftitutes, Amſterdam Edit. 
1665, fo. 51, ſays, Dus Gradu quiſpiam eft cognatus Marito, es Gradu eſe affinera 
Uxori, & quaſi cognatum, & contra. — And in fo. 52, 2d Col. In untverſum ctiam 
dicendum videtur, coſdem Gradus Affinitatis prohibitos cenſeri debere, qui prohubitt 
ſunt in Cognatione — Et Propaſitianem illam Levit. 18. ver. 6. AD PROXIMAM 
SANGUINIS SUI N EMO ACCEDAT, etiam ad Affines qui pro Conſanguineis 
ſunt, pertinere, & tam late patere, quam late patet Prohibitio inter Sanguine 


junctos. 
Q q | And 


_ * — — — _— 
_ —_—_ _ —— — — — — — 
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And Lord Yaughan ſays, in the Caſe of Hill and 
Good, fo. 308. that the near of Kin to the Wite's 


near of Kin are prohibited by a ſecond general Law 
deduced from this Verſe of Levilicus. 


It will not be diſputed, but the Mother's Siſter is 
near of Kin to the Mother, who is near of Kin to 
the Daughter, who was the firſt Wife. 


The next Conſideration is, how far the Judges of 
the Courts of Law have extended the Rules laid 
down in the Levitical Law, as to comprehending of 
Caſes not expreſſly prohibited therein; and here it 
muſt be owned, that the Caſe now before the Court 
is not to be found expreſſly determined; what this 
is to be imputed to, is not very clear (ſince it is a 
Caſe which muſt have frequently happened before) 
unleſs, that when Prohibitions have been moved for, 
they have been denied; and then there is no Entry 
made of ſuch Motions: And if this Suppoſition is 
true, then it may be argued, (according to what is 
ſaid in Hard. 457.) that Want of Precedents, where 
a Thing may frequently happen, is an Argument that 
the Thing is not allowable. 


But however this be, and though there be no ex- 
preſs Reſolution of the Caſe in Queſtion, yet it has 
been fully ſettled by Reſolutions which extend to the 
Reaſon of this Caſe, and therefore comes under that 
known Maxim, Ubi eadem eft Ratio, idem eft Jus: 
As in the Caſe of the Marriage with the firſt Wife's 
Siſter's Daughter; Mann's Caſe, as reported by 
Moore, fo. 907. a Prohibition was granted ; but per 
Cro. Eliz. 228. a Conſultation was granted; and 
Lord Yaughan, fo. 322. ſays, a Conſultation was 
granted in that Caſe, and therefore conceived, that 


Marriage 
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— 
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Marriage with his Wife's Siſter's Daughter to be 
within the Zevitical Degrees, though not ſpecified 
to be prohibited in the 18th Chapter of Leviticus. 
4 Leon. 16. ſame Caſe. 


There was a Caſe of one P7er/on, againſt whom a 
Libel was exhibited in the Spiritual Court for marrying 
his firſt Wife's Siſter's Daughter; and it was ſaid by Lord 
Coke on Litt. 235 a. That a Prohibition was granted in 
that Caſe; but that was plainly a Miſtake ; for Lord 
Vaughan ( fo. 322.) examined the Record of that Caſe, 
whereby it appears that a Conſultation was awarded; 
and in all the Editions of Co. Litt. ſince the firſt, 
that Caſe is omitted. And in the Caſe of Wortly 
and Watkinſon, 3 Keb. 660. that by Order of the 


King and Council that Caſe was expunged. 
In the Caſe of Howard v. Barlett, Hob. 181. the 


Cafe of one Kennington is cited, who married his firſt 
Wife's Niece, for which he was queſtioned as for an 
inceſtuous Marriage, and put to Penance by the high 
_ Commiſſion Court, and bound from her Company, 
and then died: The Widow came into Court, and 
prayed her Widow's Eſtate; and it was reſolved her 
Widow's Eſtate was due to her, in as much as ſhe 
was never divorced 4 Vinculo Matrimonii, though there 
was Cauſe.---By which it appears they ſhould have 
been divorced a /inculo Matrimonii, for the Omiſſion 


of which only ſhe had her Dower. 


Lord Vaughan, in his Obſervation on theſe Caſes, 
jo. 322. ſays, that the Marriage with the Wite's Niece 
is prohibited within the Levitical Degrees for Near- 
neſs of Kin to the Wite,---which Reaſon fully takes 
in the Caſe now before the Court, the Wite's Mo- 
ther's Siſter being full as near of Kin, as the Wife's 
Siſter's Daughter. 


This 
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This Point of the Illegality of the Marriage with 
the Wife's Siſter's Daughter has been eſtabliſhed by 
ſeveral Reſolutions ſubſequent to thoſe already men- 
tioned, which, as they in a great meaſure govern the 
Caſe in Queſtion, it may be neceſſary to take no- 
tice of. 


In the Caſe of Wortley v. Watkinſon, 2 Lev. 254. 
31 Car. 2. a Prohibition was prayed to the Court of 
York, where there was a Suit for a Marriage with the 
Wife's Siſter's Daughter : The Court ordered the 
Plaintiff to declare in Prohibition, that the Matter 
might come judicially before the Court. Upon the 
Argument of that Cafe Mr. /allop, who was for the 
Prohibition, gave up the Point of the Marriage of 
the Nephew with the Aunt, and a Conſultation was 
granted, ut audivi, ſays Levinz ; but as it is reported 
in Sir 750. Jones 118. it appears. a Conſultation was 
granted. | 


* Raym. 404. Watkinſon v. Mergatron, There a 
Prohibition was denied per totam Curiam in the fame 
Caſe to the Court of York ; and quœre if this is no 
the ſame Caſe with that in Levims. 


This Point of marrying the Wife's Siſter's Daugh- 
ter came again to be debated in the Caſe of S7ow!/ing 
v. Murſey, Lutw. 1075. Mich. 13 W. 3. Rot. 361. 
but the Judgment is 1* Hun. That was upon a ge- 
neral Demurrer to a Declaration in Prohibition, where 


the only Queſtion was, as to the Validity of that Mar- 


* It is faid in this Caſe, © his Siſter's Daughter, but it muſt be intended 
« his Wife's Siſter's Daughter,” for the other could be no Queſtion: And per 
Curiam, It is a Cauſe of Eccleſiaſtical Conuſance, and though ſometimes Prohi- 
ditions have been granted in Cauſes Matrimonial ; yet if it were now Res integra 
they would not be granted, 


I riage; 
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riage; and after e ſeveral Arguments, Lord Chief 
Juſtice Trevor gave the O pinion of the whole Court, 

that this was a Marriage within the Leviticul De- 
grees, and a Conſultation was granted. mn 


So that it may be concluded this Point is' fully 
eſtabliſhed by the repeated Reſolutions of the Courts 
of Law, and that the Caſe in Queſtion is not to be 
diſtinguiſhed from it, either in Reaſon or in the Di- 
ſtance of the Degree ; the Mother's Siſter is certainly 
as near of Kin to the Mother's Daughter, as the 
Niece is to the Mother's Siſter; if. the Huſband can- 
not marry the firſt Wife's Siſter's Daughter, becauſe 
he is her Uncle, neither can he, as in this Caſe, 
marry the firſt Wife's Mother's Siſter, becauſe ſhe is 
his Aunt. If John Butler the Plaintiff had married 
his laſt Wife firſt, and then married her who was his 
firſt Wife, ſhe then would have been his firſt Wife's 
Siſter's Daughter, which is the determined Caſe ; the 

ing the Aunt firſt, or the Niece firſt, can make 
no Alteration in the Degree, or in the Reaſon of the 
Thing. If theſe Caſes are not to be diſtinguiſhed, 
then it may be fairly concluded, that the Caſes above 
are (though not expreſs, yet in the Reaſon of them) 


a full Determination of the Caſe now before the 
Court. 


It may be argued à fortiori, if the Marriage with 
the Niece is unlawful, that the Marriage with the 
Wife's Aunt is more ſo; for, by the Civil Law, Uncles 
and Aunts are taken to be in loco Parentum; and one 
of the Reaſons given why Marriages with the near of 
Kin are prohibited i is, becauſe that Subjection, which 
by Nature is due to a Parent, would, by the Mar- 
riage of a Man with his Aunt, be fubreited, and ſhe 
who, before, was intitled to ſome Degree of Subjec- 
tion by virtue of her parental Right, would, by fuch 


Rr Inter- 


* 
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' Intermarriage, become ſubject herſelf, which ſeems 


incongruous, and contra Nature Ordinem. 


If this Caſe now in Queſtion was to be determined 
by the Canons, there could be no room left for Diſ- 
pute; for by the ggth Canon, none ſhall marry 
within the Degrees mentioned in a Table for that 
Purpoſe; and in that Table the Marriage of a Man 
with his firſt Wife's Mother's Siſter is expreſſly pro- 
hibited. 


Theſe Canons were made Auno 1603, 1* Fac. 1. 
and were confirmed and ratified under the Great Seal 
according to the Stat. 25* Hen. 8. cap. 19. and have 
always been received here. 


As to the Authority of theſe Canons, and how 
far they are binding upon the Subject *, Moore 78. 
Ziin. 4* Fac. Smith v. Bird; in one Point of that 
Caſe it was reſolved, that the Canons of the Church 
made by the * Conyocation and King without Par- 


liament, ſhall bind in all Matters Eccleſiaſtical, as well 


as an Act of Parliament. 


The Caſe of Matrimony is properly a Matter Ec- 
cleſiaſtical, and of which their Courts had originally 
the ſole Conuſance; and it is to be obſerved, that this 
Reſolution in Smith v. Bird was but a Year or two 
after the making the Canons. 


- In the Caſe of Corey v. Pepper, 2 Lev. 222. it 1s 
ſaid, that the Canons made in 1571, and thoſe 20 
Fac. 1. being confirmed by the Queen and King, are 


. * Goldſb. Rep. Append. 3. 2 Vent. 44. Grove v. Dr. Elliot. 2 

+ Vaughan ſaid, the Convocation, with the Licence of the 4 make 
Canons for Regulation of the Church, and that as well concerning Laicks as Ec- 
cleſiaſticks; and fo is Lindwaad, 


goed 
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p good by the £ Stat. 25* Hen. 8. fo long as they do not 


impugn the Common Law or Prerogative of the 
Crown: They cannot be ſaid to impugn the Com- 
mon Law, for the Common Law did not interfere in 
Cauſes Matrimonial, but left them to the Juriſdic- 
tion of the Spiritual Courts; nor to impugn the Stat. 

32 Hen. 8. which has given Conuſance to the Tem- 
— Courts only in Caſes extra Gradus Leviticales ; 
nor the Prerogative of the Crown, no Branch of 
which is affected or incroached upon by this Canon, 
which received its Sanction from the Crown itſelf, 
being ratified under the Great Seal. 


Lord Y. aughan, in the Caſe of Harriſon and Dr. 
Burwell (and ſo it is reported allo in 2 Vent. 20.) ar- 


gues, That this Canon is fo penned, that it muſt be 


underſtood that all the Degrees are expreſſed there, 
within which, Marriage was intended to be prohibit- 
ed; and concludes, that Harriſon's Marriage (which 


was with the Wife of the Great Uncle) was not pro- 
hibited, becauſe not mentioned there. 


And in the Caſe of Hill and Good, 327, he again 
argues from the Parochial Tables, and concludes 
Hill's Marriage (which was with the firſt Wife's Si- 
ſter) to be illegal, becauſe expreſily mentioned there, 
and ſays, By a lawful Canon, which is enough, and 
not only fo, but by a Canon warranted by Act of 
Parliament, the Marriage of Hill is declared to be 
prohibited by God's Law, therefore we muſt admit 
it to be ſo. 


From this Reaſoning it is apparent that it was his 
Opinion, and that of the whole Court (whoſe Opt- 
nion he gave) that theſe Canons ſo ratified, were 
binding upon all the Subjects, as well Eccleſiaſtical 
as Lay. 

I Laſtly, 
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Laſtly, An Objection was taken to the Declara- 


tion, that there is no expreſs Averment that the 


Marriage was extra Gradus Leviticales; for theſe 


Words in the firſt Part of the Declaration (before the 


Libel) © Cumgue Matrimonium predic? inter preditt 
« Tohannem & Elizabetham fuit & eft Matrimonium 


« extra Leviticales Gradus, are only by way of Re- 


cital, and do not amount to an Averment. But 


notwithſtanding this Objection the Court this Day 
gave Judgment (upon the Merits of the Queſtion be- 
fore them) that this was a Marriage within the Levi- 


tical Degrees. 


Lord Chief Baron Eyre ſaid, If a Man cannot 


marry his own Aunt, he cannot marry his Wite's 
Aunt; and if there be Aunt and Niece, and a Man 


marries one of them, he cannot afterwards 


marry 
the other; let him marry which he will firſt, it 


makes no Difference: And he thought the Caſe of 


marrying the firſt Wife's Mother's Siſter a much 
ſtronger Caſe, and ſaid the Caſe of Srowlng v. Mur- 


fey was a proper Foundation for the Court's preſent 


Determination ; but ſeemed to think, that the Paro- 


chial Tables were not binding upon the Laity. 


Baron Price : I am of the ſame O pinion, that this 
is a Marriage within the Levitical Degrees, and that 


this Caſe is not to be diſtinguiſhed from the Marriage 
with the firſt Wife's Niece. 


Baron Page: I am of the ſame Opinion, and there 


is no Difference, whether you marry the Aunt firſt 
or the Niece firſt. | 
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Baton Gillert : Tam 0. the ſanie' Opinion. The 
Statute has ſet the Bounds to the Spiritual Court, 
which are the Levitical Degrees 


The Levitical Corputariin is the ſame as the Civil 
Law Computation : By the Law of God a Marriage 
in the third Degree is inceſtuous, and all Marriages 
within the third Degree have been conſtrued to be 
within and prohibited by the Statute ; and the Canon 
goes ſo far as to ſhew the Senſe of the Church of 
England as to the Expoſition of the Levitical Law. 
And per tot Cur', a Conſultation was awarded Feb. 8, 


1723-4. 
Sittings after Hilary Term, 1723. 
Janſon V. Bury 2 al. "3 207. 


H E late Lord Chief Baron Bury had ſeveral Bro- Diftribution, 
| thers and Siſters (ſome of the "half and ſome of * 
the whole Blood) who all died in his Life-time, 2 
leaving ſeveral Children; and now upon a Bill exhi- Free inCan, 
bited for the Diſtribution of his Eſtate, it was de- wat 75 
creed per totam Curiam, that the Diſtribution ſhould £4. Ca. Abe. 
be per Capita, and not per Stirpes ; for now they C 249. 

do not take by Repreſentation, but ak next of Kin 


to the Inteſtate, by virtue of the Stat. 22% & 23 


Car. 2. But it. one of the Brothers or Siſters of the 
Chief Baron had ſurvived him, the Children of the 


reſt muſt have taken only by Repreſentation, that js _ 
to ay, 8 — ; and e in "0h: Court 


* The ſame Point was. deternined Mich. 1688, before 66d Delegates, 
That Diſtribution ſhould be per Capita, and not per Stirpes, all the old Stock o 


ing gone z for they claim as next of Kin, and not by Repreſentgtiop ;_gler, if 
* of Seat bad ſurvived, r v. Spateman. e f 
I — . between 
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between Wall and Theedham was cited, which was 
28th June 1711; Dr. Yall the Inteſtate had two 
Siſters, Suſanna Sumpter of the half, Blood, who left 
Samuel; Elizabeth of the whole Blood, who left John, 
Mary and Dorothy; both the Siſters died in the Life- 
time of Dr. Wall; his Wife as Adminiſtratrix pre- 
ferred a Bill for Direction in the. Diſtribution ; and 
the Court decreed one Moiety of the Inteſtate's Eftate 

f to the Wife, the other Moiety to be divided into four 

| Parts, one Part for the Iſſue of Suſarma, and three 

| for the Iſſue of Elizabeth; and no Diſtinction was 
made between the whole and the half Blood. 


At Serjeants Inn, Feb. 20. 


228. Barefoot v. Fry. 


Injundtion HIS was a Bill preferred for a perpetual Injunc- 
ber BveEjeR- tion to quiet the Plaintiff in his Poſſeſſion; the 


ments and Defendant F7y having brought five Ejectments, and 
Equity, been nonſuited upon full Evidence in three of them, 
and had Verdicts againſt him in the other two, and 
having alſo brought two Bills againſt the Plaintiff, 
one in Chancery, and the other in this Court, which 
were both diſmiſſed, and the Caſe of The Ear! of 
Bath v. Sherwin, coram Lord Comper, in 1709, upon 
an Appeal to the Houſe of Lords, wherein a per- 

petual Injunction was decreed, was cited. | 


Mr. ard of Counſel for the Defendant faid, that 
this was the firſt Inſtance of attempting to obtain a 
perpetual Injunction upon Ejectments brought at 
Law, and that Courts of Equity have never decreed 
it, but 4ypon an Iſſue directed, and not upon Eject- 
ments. E 


Lord 
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Lord Chief Baron Eyre: At Law a Man could not 
bring the ſame real Action twice for the ſame Thing; 
but now, Ejectments being introduced in the Place 
of real Actions, he may bring as many of them as he 
pleaſes at Law; and this is a bn why a Court of 
Equity ſhould ſettle and quiet the Rights of People, 
and, after ſo many Trials, grant a perpetual Injunc- 
tion; and per totam Curiam, a perpetual Injunction 
was decreed. And Baron Price ſaid, That fince the 
Decree in the Houſe of Lords in the Caſe of The 
Earl of Bath and Sherwin, it had been uſual to grant 
Injunctions perpetual under ſuch Circumſtances as are 
in the Caſe now before the Court. Baron Page ſaid, 
That in the Caſe of Sherwin he claimed under a vo- 
luntary Deed, which occaſioned ſome Doubt before 
the Decree by the Lords; but the Plaintiff in the 
preſent Caſe (it appears) is a Purchaſor for a valuable 
Conſideration, ſo there is no Doubt at all, but that 
a perpetual Injunction ought to be decreed in the 
preſent Caſe. | 


Beardmore v. Gilbert. Feb. 21, 1923. 229. 


18 IS was a Bill brought by the Impropriator for Wood 

- the Tithe of Foriey and Oakmore in the Pari —.— 5 
of Afford in the County of Stafford; the Defendant is net ex- 
in his Anſwer inſiſts, that the Ground, for which the fun yes 
Tithe is demanded, is Heath and barren Ground, Tan with. 
and exempted by the Stat. Ed. 6. for ſeven Years ; in the Stat. 
but he admits by his Anſwer, that it was Wood * 
Ground which had been grubbed up; and therefore 

the Plaintiff's Counſel inſiſted it had yielded Profit 

before, and was not barren Ground within the Mean- 

ing of the Stat. of Ed. 6. This came on upon Bill 

and Anſwer, and it appearing from the Defendant's 


2 | own 


160 De Term. J. Hilarii, 123. 
own Admiſſion, that it was Wood Ground grubbed 
up: Per Curiam, T he Defendant \ was enden to ac- 


count. 


Den v. e Feb. 24. 1723. 


Bill of Re- th LL of Nrbeer both for the Duty, Grhich was 
Dow forthe 19 three Pounds fix Shillings and eight Pence, for 
Cole noe Tithe Milk and Ea/ter Offerings,) and Coſts, againſt 
bang Goring the Defendants. as Executors to the firſt eve at 
Ane, Life. who died after the Decree, but before the Coſts were 
2 Chan. Rep, taxed; and therefore it was objected for the Defen- 
7. Temple dant, that the Coſts not being aſcertained in the Life- 
Lib. g. Hall's time of the Party by Taxation, there could be no 
_— Revivor for them now: But per Curiam, Although 
there..can be no Revivor for Coſts alone, yet there 


may be for the ro and Cots ; and decreed ac- 
cordingly; 

| Nt ta, In + es all FA 2 there, is the 
Entry. Vota, There can be no Subpœna Scire facias 
until the Decree be entered. 


D E 


D E 


Term. Paſchæ, 


1724 


Finch C V. Maiſters Gal. 231. 
April 7, 1724. 


B LL by the Rector of Winwicl in the County ns Flay, 
of * er for Tithe Graſs cut and made into 222 
Hay; one Defendant inſiſts, that he and all thoſe, * * fed ad 
Ec. in an ancient Meſſuage called I, ewhalls, and the Tithe, al 
Demeſn Lands thereunto belonging, containing ſixty- 

eight Acres, two Roods and eighteen Perches, in Aſb- 

zan within the ſaid Pariſh, have immemorially paid a 
Modus of a Penny at Eafter annually in lieu of the 


Tithe Hay growing on the Premiſſes. 


AN 


Another Defendant inſiſted upon a Modus of 
twenty-ſix Shillings and eight Pence for Hay, ſmall 

Tithes and Eaſter Offerings, for an ancient Tene- £ 2 
ment called Bryn and Gar/wood, containing fix hun- 2 % . 


dred and ewenty-five Acres. 2 


It was objected for the Plaintiff, that it appearing 
by the Proof in the Cauſe that this Payment was for 
_ (as a ſmall Tithe) therefore Hay made from 
of 5 Graſs 
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Graſs being in its Nature a great Tithe, it muſt be 
intended that this Hay Penny was for ſomething elſe, 
and the ancient Import of the Word * Hay or Haw 
was an Hedge or ſome ſmall Incloſure belonging to 
an Houſe; it was alſo objected to this and the other 
Modus, that they were uncertain, could not be 
ſuppoſed to have a reaſonable Commencement, and, 
z3dly, were liable to Fraud; for if all the Land was 
turned into Meadow, it would pay but one Penny : 
But notwithſtanding theſe Objections, both theſe Mo- 
dus's were allowed per Curiam. 


232.  Roupe v. Atkinſon. May 4, 1724. 


A Leaſe fr A LEASE for a Term of Years was aſſigned to 
4 — = 43 Truſtees before Marriage, in Truſt that they 
rigs, ſhould make Leaſes for the Benefit of the Huſband 
Baron ani and Wife; after Marriage the Huſband and Wife aſ- 
mw pt ſign to Sparke, in Conſideration of building the Pre- 
Feme, tho miſes; Sparke alligns to Atkinſon for a valuable Con- 
no Fe fſideration. 


Dyer 9, The Huſband being dead, Mary Roupe his Widow 
: Ro. Abr, brings a Bill againſt Sparke and Atkinſon to be relieved 
rae againſt this Leaſe made during the Coverture, no 
1 Ro. Rep. Fine having been levied. And oa, this Bill muſt 
E Fl. 169, have been diſmiſſed as being proper at Law, but that 
the Defendants had filed a Croſs Bill to be quieted, 
and for an Injunction. IT 


It was inſiſted upon for the Defendant in che ori- 
ginal Bill, firſt, That this Leaſe being aſſigned by 
Huſband and Wife, who were Ceftuy que Trufts, 


* Spelman, in Verb. (Haia) 8 5 S rmentum, Parcus, Ec. 55 Diet. | 
Verb. (H aw) i. e. Agellulus — ia Sc. Junius, Dit}, Etym, Angle-Sax. 
(Haw Cantianis) Agellus Domui jam & circumſeptus, &r. 

a ſhould 


\ 
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ſhould bind in Equity as much as if it had been by 
the Truſtees : Per Curiam, If the Truſtees' had been 
Parties, they ſhould have been decreed to have exe- 
cuted the Truſt to the Defendants, purſuant to the 
Aſſignment of Ce/tuy guee Truſt. 


2dly, It appeared that the Plaintiff was. preſent 
often during. the Rebuilding, and took no notice of 
her Intereſt ; but this appeared to be only during the 
Coverture. | 


3dly, It was ſaid that the Plaintiff after her Huſ- 
band's Death, had affirmed the L by accepting 
the Rent; but this was not made out in Proof. 


For the Plaintiff it was inſiſted, that ſhe had both 
the Law and Equity on her Side, which ought to 
prevail againſt Equity alone, „ for the Defendants do 


not pretend to Law. 


But to this it was anſwered, that the Truſtees are 
Truſtees for the Defendants, who have the equitable 
Intereſt, 


Upon the Whole, per Curiam, the original Bill 
was diſmiſſed, and an Injunction was decreed upon 
the Croſs Bill; and per Lord Chief Baron Eyre, 
Sparte is a Purchaſor for a valuable Conlideration b by 
building, nor does it appear he ever had Notice; 
but if he had, I ** have been of the ſame 


Opinion. 


| 164 De Term. Paſche, 1724. 


-33. Chambers v. Robinſon. May 6, 1724. 


Coſts, in THE Defendant's Anſwer was referred for Scan- 
—. 8 dal, and was reported by the Maſter to be ſcan- 
when the dalous, and the Plaintiff's Coſts were ordered to be 
— * taxed; the Plaintiff in the Taxation of Coſts had al- 
ſcandalous. Iowed to him ſeveral Items, of twenty-one Pounds 
fix Shillings, and three Pounds, as Fees given to 
Counſel, although he did not pretend that ſuch Sums 
had been really given; but it was alledged, and fo 
admitted now, that it was the conſtant Method in 
Chancery to allow Coſts in this Manner by way of 
Damages and Satisfaction to the Party for the Scan- 
dal: The Whole, in this Caſe, that was thus tem d 
to Counſel, amounted to ſixty Pounds, which, this 
Day, the Court would not alter, but, upon the 8th 
of May, they thought it too CEN and redu- 
ced it to forty Pounds. 


234. Rex v. Mann. 


Extent can "FAY and Douſe are Receivers General of the 
dated. County of Huntingdon, the two Morcotts (Bank- 
ers) were Securities for them in a Bond to the Crown. 
The King's Money was returned up by Jay and 
Dowſe to the Morcotts, to be paid by them into the 
Exchequer; the two Worcotts afterwards became 
Bankrupts, and upon the 4th of October 7 Geo. a 
Commiſſion of Bankrupt iſſued againſt * and 
upon the ſame Day Mann was choſen Aſſignee, and 
an Aſſignment was made to him by the Commiſſio- 
ners of the Eſtate and Effects of the Vorcotts. 


The Receivers Fay and Dow/e on the 5th of Oclo- 
ber 7* Geo. obtained a Fiat (dated that Day) for an 
Extent 
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mi 


Extent againſt the two /Vorcotts, their own Securities, 
which was teſted the 6th of Ofober, which was irre- 
gular, in that it ſhould have been only to find Debts; 


and finding that the Aſſignment of the Commiſſioners 


was prior in Time to the Tee of their Extent, they 
procured a new Extent, which was teſted befors the 


Aſſignment, viz. the 6th of July before. 


Whether this Extent, thus antedated before the 


Fiat, was not void, was (by way of Motion) twice 


argued before by ſeveral Counſel on both Sides, viz. 


Nov. 18, 1720, and May 22, 1723, when the Barons 
were equally divided. 


And this Day, May 12, 1724, this Matter came 


on again before the Court, when the Queſtion was, 
whether the antedating this Extent ſhould not be 
taken Advantage of by Pleading, and not determined 
upon a Motion: It was objected to Pleading, that it 
would be averring againſt the Fiat, and that this was 
Matter of Irregularity, and not erroneous : But per 


Curiam, It was ordered to be pleaded to. Mr. At- 1Lutw. 332. 


torney General demurred to the Plea, and afterwards 


Hard. 226. 
Con. 1 Sid. 


in Hilary Term 1726, it came on again to be argued 272- 


v. and 


by Mr. Bootle pro Rege, and Mr. & trange for the De- 2 Mas Bay- 
fendant, and then the Court (as I think) ſeemed ab v. Bun- 


againſt antedating Extents, but adjourned the Matter 


without giving any Judgment, only they All now 


faid, this was a Matter of Irregularity, and not of 


Eryas; and ought to have been determined on Mo- 


tion. The Plaintiffs ſeeing the Court incline againit 


antedating the Extent, ſubmitted ſut audivi) &. 


* Tune 25, 1726, Rex v. Vanderplank, Per totam Curiam, An Extent cannct 
be antedated. 


U u At 
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At the Sittings in Middleſex. 
235. Palliſer v. Ord. May 13, 1724. 


—_— De BT was brought upon the Certificate of the 
— beaded Commiſſioners for ſtating the Debts due to the 


by ang Army purſuant to the Stat. 6* Geo. for one hundred 


erues upon a and five Pounds eighteen Shillings and ſeven Pence 
ya 7 — arthing, certified to be due to the Plaintiff, for 


exact Sun which the Statute gave an Action of Debt upon a De- 


certified to 


be due, muſt mand made and Refuſal ; in proving the Demand, it 
be demand- 


= was, of one hundred d five Pounds eighteen Shil- 


lings and fix Pence Farthing, inſtead of ſeven Pence 
Farthing, which varied from the Sum certified. Lord 
Chief Baron Eyre (before whom this Cauſe was tried) 
was of Opinion, that this Certificate was in the Na- 
ture of a Judgment, that it being a Debt thereby re- 
duced to a Certainty, and the Demand being of a 
different Sum, it was fatal; and thereupon the Plain- 
tiff was nonſuited. 


Anaked A- JVota, The Plaintiff gave an Authority to Moore 
— 2 an. his Attorney to make the Demand, or to authoriſe 
2 any other Perſon to do it, who accordingly executed 
rity for that a Letter of Attorney to another to do it; ſo it was 


N 50 objected for the Defendant, that a naked Authority 
could not be delegated : But the Chief Baron was of 


Opinion it might, by expreſs Authority tor that Pur- 
poſe, otherwiſe not. 


Mitchel 


= 1 — 3 enn 
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Mitchel v. Soaper. May 18, 1724., 236. 


RESPASS. Verdict for the Plaintiff, guoad Trevi, 


where no 


Tranſreſſion' cum Averiis & Sepium & Fenſura- more Cofts 


rum Fractiom Proſtration & Divulſio, that the De- = tan 
endant was Guilty, and a Penny Damages. The 2 Vent. 48, 
Judge who tried the Cauſe had not certified as the; Nod. 74 
Statutes 22* 23 Car. 2. cap. 9. ſect. 136. and 85 315. 
& 9e I. 3. cap. 10. ſe. 4. direct; and now it was Raym. . 


moved, that the Defendant ſhould have no more Coſts Sir Tho. 


Jones 232. 


than Damages, here being no Word which amounts Comberd. 
to an Aſportation, nor any voluntary Treſpaſs certi- Pot pc... 
fied, and Divulſiom did not in itſelf import either; v. Butler, pl. 
and of that Opinion were he Court; and the Plain- 


tiff had but one Penny Coſts. 


At Serjeants Inn in Chancery Lane. 
Glover & al v. Eliz. Young, May21, 1724. 237. 


LTHOUGH the Rule is, That a Feme Covert, Feme Co- 
in the Abſence of her Huſband, muſt anſwer by ue An- 


ſwer with 


her Guardian (that there may be ſomebody anſwer- out a Guar- 
able for the Coſts) yet upon an Affidavit made, that dd 10 be af. 
her Huſband, ſince he entered his Appearance, was filedinaCaſe 


of Neceſſity. 


run away, and could not be found; that ſhe had 
applied to all her Friends and Acquaintance to be her 
Guardian, but that all had refuſed, becauſe ſhe could 
not give Security to indemnify them againſt the Coſts; 
in this Caſe of Neceſſity the Court gave leave to file 
her Anſwer without a Guardian. 


granted for 


168 
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TY Granſlade v. Baker. June 4. 


Writ of Aſ- 


T was ordered per Curiam, upon the Motion of 
ſiſtance 


Mr. Foley, that the Sequeſtrators (nominated for 
Sequeſtra- not performing a Decree) might fell ſo much of the 
having been Eſtate, as appeared by their Certificate they had ſe- 
oppoſed. See queſtred; and alſo that they ſhould have a Writ of 
Ordes. Aſſiſtance to ſequeſter the reſt, it appearing by their 
2 19 Affidavit and Certificate, that they were oppoſed in 
fuch Sequeſtration. It was moved by Mr. Ealyn in 

| Behalf of two Perſons, that Part of the Eſtate | em 

ſtred belonged to them, and a Leaſe was offered to 

be produced: But fer Curiam, We will not enter 


into the Title upon Motion, but they muſt go before 
the Maſter upon Peril of Colts. 


239 Coulſton v. Richardſon. Eodem Die. 


U x- 

. . | | PON arguing Exceptions they were allowed ; 
1 whereupon the Plaintiff obtained an Order to 
Order to a- amend his Bill without Coſts, he amending the De- 


mend with- 


out Coſts; Defendant, without waiting for the Amendment, puts in a ſecond Anſwer, 
1 tendant's 
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fendant's Copy; the Defendant, without waiting for 
the Amendment, put in a further Anſwer, and then 
moved to diſſolve the Injunction upon the coming in 
of his ſecond Anſwer: But it was moved for the 
Plaintiff, that this Anſwer came irregularly before 
he had amended his Bill, and it appeared (although 
Delay on the Plaintiff's Side was 10 Teſted) that the 
Plaintiff offered to amend his (the Detendant's) Copy: 

And the Court thought the moſt proper Method, in 
this Caſe was, for the Plaintiff, to take Exceptions to 
the ſecond Anſwer, and to turn the whole Amend- 
ments into Exceptions; ; and the Order for ſhewing 
Cauſe why the Injunction ſhould not be diſſolved, 

was enlarged. 


Shorter v. Scortin. Junii 5, 1724 240. 


compelled by 


Maſter to make his Report thereupon, we will Rule to at- 


compel the Witneſſes (though they are Strangers) to — 


ariel by Rule, as they do in the Common Pleas. 


PE R Curiam, Where a Matter is referred to the Witneſſes 


Chambers v. Robinſon. Junii 6, 1724. 

W HERE a Defendant ſubmits to Exceptions, ! . 
or Exceptions, on arguing, are allowed, the lowed,Plain- 

Plaintiff has a Right, of courſe, to amend his Bill = means 


without Colts, he amending the Defendant's Copy. out out Coſts of 


24.2; 


Gumley v. Burt. Juni 11, 1724. 


ILL by the Plaintiff as Leſſee of the Vicar of 7 Tithes is of 
Thiſtleworth, for Tithe of Peas and Beans fet n 


we in Rows, drilled, hoc d, and Hand-weeded in a * 


priator, if the Vicar doth not ſhew an Endowinent or Uſage to the contraty, 
X Garden- 


— cans 


De Term. S. Trinitats, 1724. 


Cro.El.578, 


Prohibition 
to ſtay Pro- 


ceedings in 


a. 


Gams Manner, againſt the Leſſee of the Impro- 
priator (the Dean and Chapter of W indſon as being 
a ſmall Tithe : The Defendant infifts, that a great 
Part of the Pariſh is converted into this Method of 
Cultivation, and that this Tithe was never paid to 
the Vicar, but always to the Impropriator. Two 
Cafes were quoted by Mr. Amyrant for the Plaintiff; 
firſt, Stephens v. Martin, Hil. 70 W. 3. which was 
affirmed upon an Appeal to the Houſe of Lords; 
ſecond, Micholas v. Elliott: To which it was anſwered 
by Serjeant Szevens and Mr. Ward for the Defendant 
as to the firſt, That it did not appear (in that Caſe) 
the Impropriator conteſted it, nor what the Endow- 
ment was; and as to the ſecond, there was a Proof of 
Uſage by the Vicar for forty or fifty Years receiving 
Tithe Peas and Beans, where Plough and Spade were 
uſed ; but where the Plough only was uſed, the Im- 
propriator received them. And per Carnie, There 
being no Endowment produced, nor Uſage proved in 
the preſent Caſe, the Bill was diſmiſſed as to the De- 
mand of Peas and Beans. 


Eodem Die. 


IBEL in the Spiritual Court for Proctor's Fees; 
Mr...Bootle moved for a Prohibition, which was 
granted; for per Curiam, where there is Remedy at 
Law the Spiritual Court ought not to proceed, and 
this Caſe depends upon a Contract and Retainer, 
which 1 is triable at Law. 


Davies and Williams. 


The . cited for the Prohibition, 2 Ro. Abr. 
285. P. 37. 3 Keb. 441. Hyde v. Partridge, Salk. 
2 Keb. 810, 845.---Mr. Welden againſt the Prohibi- 
tion cited Regiff, 53. 2 Ro. Rep. 59. 1 Mod. 167. 

3 Keb. 
3 
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3 Keb. 203. 4 Mod. 255. 1 Vent. 165. March 45, 
5 Mod. 238. 


Phillips V. Symes & al & contra. 244. 
June I5. 


ILL by the Rector of Stroke Abbots in the County Modus of 
of Dor/et- (among other Things) for the Tithe of _— 


Furze, Coppice and Under-wood, Milk, Calves, Wool, 49. for a 


Heifer, for 


and Fruit, &c. of Gardens. Milk and 
| Calf. 


The Defendants inſiſt, firſt, That no Tithe of 
Furze ought to be, or ever was paid, anleſs it was 
ſold; 2dly, Nor any Tithe of Coppice or Under- 
wood, if Cattle were depaſtured where the Wood 
grew; 3dly, They inſiſt upon a Garden Penny for 
the Produce of the Garden; 4thly, Upon a Modus 
of eight Pence for every Cow, and four Pence for 
every Heifer, in lieu of the Tithe of Milk and Calves Ante Pl. gp. 
of ſuch Cow and Heiter ; 5thly, That three Shillings 
and four Pence was payable for every Score of Sheep 
{horn out of the Pariſh, and fo proportionably for a 
| leſs Number than twenty, or for a leſs Time than a 
Lear, for the Wool and Lamb of ſuch Sheep. 


Mota, The Defendants omitted in their Anſwer to 
ſpecify the Day whereupon the ſaid reſpective Mo- 
dus's were payable; and therefore to ſupply that De- 
te, they exhibited their Croſs Bill to eſtabliſh theſe 
Modus's, and alledged the fame to be payable at Co. El. 569. 
Eafter ; and alſo to compel the Rector to keep a Moore 358. 
Bull, which, by Cuſtom, he ought to do for the Uſe 
of the Pariſhioners, and ſo was admitted by the De- 
fendant to the Croſs Bill. 5 


Upon 


% 
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Upon hearing both theſe Cauſes together it was 


decreed per Curiam, firſt, That the Defendants ought 


to account for Furze, and Coppice and Under-wood ; 
for the Defence, as to theſe, amounts, in effect, onl 

to a Mon decimando. 2dly, That although the Plain- 
tiff in the original Cauſe had a Right to a Decree 
for Tithe in Kind, becauſe the Defendants had omit- 
ted the Day on which the Modus's were payable, yet 
now that Defect was ſupplied by their Croſs Bill, 
both Cauſes being now but as one ; and it would in- 
troduce great Inconſiſtency in the Decree, if the Mo- 
dus's ſhould, for that Reaſon, be adjudged void in 
the original Cauſe, and eſtabliſhed in the Crofs 
Cauſe, provided they are good in other Reſpects. 
zdly, The Garden Penny was allowed. 4thly, The 


eight Pence for a Cow, and four Pence for an Hei- 


fer, were adjudged good; though it was objected, 
that it was not good for the Milk and Caff, for then 
it would be payable although there was no Calf; to 
which it was anſwered, that then the four Pence and 
eight Pence would be payable, for it was payable for 
all the Tithe a Cow, &c. produces, which is only 
Milk and Calf. 5thly, To the three Shillings and 
four Pence for every Score of Sheep ſhorn out of the 
Pariſh, and ſo proportionably for a leſs Number than 
twenty, or for a leſs Time than a Year, for the 
Wool and Lamb of ſuch Sheep; it was objected, 
firſt, That this is too rank; 2dly, It is payable for 
Wool and Lamb, though the Lambs might be fallen 
before the Sheep were removed, and the Tithe of 
Lamb would be payable before; 3dly, There is great 
Uncertainty, becauſe of the Fractions which might 
ariſe, when a ſmall Number was only removed ; 
4thly, It is liable to Fraud, for the Pariſhioner 
might remove them out of the Pariſh for a little Way 


only, 
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only, juſt before Shearing- time, and then bring them 
back again. To theſe Objections it was anſwered per 
Curiam, We cannot take notice of this, nor enter 
into the Conſideration thereof; {/ed quære de ceſt 
Reaſon). 2dly, It is payable at Eaſter, and is a Sa- 
tisfaction for all the Wool and Lamb before that 
Time. 3dly, The ſame Objection might be made 
to ariſe from the Fraction, where only a ſmall Quan- 
tity of Wool was, and Tithe in Kind paid. Athly, 
It Fraud appeared, as it would be taken to be, un- 
der the Circumſtances put in the Objection, then the 
Pariſhioner ſhould pay Tithe in Kind, as well as if 
they had continued in the Pariſh to which the Mo- 
dus doth not extend ; ſo the Defendants were decreed 
to account in the original Cauſe for Tithe of the 
Furze and Wood; but the Bill was diſmiſſed as to 
the reſt, and the other Modus's were eſtabliſhed on 
the croſs Cauſe, and the Defendant decreed to keep 
a Bull purſuant to the Cuſtom. 


But afterwards, Feb. 3, 1725, this Cauſe came on Modus of 
to be reheard, and principally as to the Modus of ies Eater 
three Shillings and four Pence for every Score of 9 otherwiſe, 
Sheep ſhorn out of the Pariſh, &c. and upon Inſpec- — 
tion of the Croſs Bill, the Payment was alledged to Sehen 
be at Ea/ter, or otherwiſe when the Sheep ſhall be ſold, Pariſh, is 
which being uncertain, per totam Curiam, this Modus 9%. 35 un 


was adjudged void. Vide 1 Ro. Rep. 38, 39. 2 Leon. Time of 
70. Moore 913. Hob. 107. ayment. 


Laurence v. Jones. Junii 18. 2245. 


ILL by the Vicar of Brockworth in the County of Exfer Of. 


. ferings are 
Glouceſter for Tithes : It was decreed per totam due of com- 


Curiam, that Eaſter Offerings were due of common 


Y y Right An 2 5 | 
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Right at two Pence per Head, unleſs it had been 
cuſtomary to pay more ; -that the Vicar ought to 
have a Decree accordingly, though there was no 
Proof of Eaſter Offerings ever ding been paid, 
(there being a Lay Impropriator, who is not inti- 
tled to Offerings, but he only who exerciſes the Spi- 
ritual Function). And it was faid by Baron Gilbert, 


that Offerings were a * for Perſonal 
Tithes. 


246. Harriſon v. Sharp & Hurſt. Eodem Die. 


8 B LL by the Plaintiff as Vicar of Grantham in the 
— County of Lincoln, who therein demanded Tithes 


1 Lands i in the Vill of Harrowby; the Defendants 
"  infiſted on this Modus, v2, That when any of the 


incloſed Paſtures in Harrowby were ploughed, and 

ſown with Corn or Grain of any Kind, or laid for 
Meadow, and mown and made into Hay, Tithes in 

Kind were paid to the Rector; but when eaten and 
depaſtured with Sheep or Cattle, then the Occupier 

Ante Pl. 25. paid to t he Vicar one Shilling in the Pound of the 
alk. sz. yearly Rent or Value thereof, and no more, upon 
Jome Day after Michaelmas, yearly, in Lieu and Satiſ- 

faRion e of all Tithes whatſoever : Per Opinionem totius 

_ this Modus was adjud ged void upon the Au- 

of the Caſe of Startupp and Dodderidge ; and 


erefore gave no Opinion upon the Uncertainty of 
= Day. 


0 The Reporter himſelf puts a Quere upon this, 


di 


—_— = N "—_— * 
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Snowball v. Vicaris. Junii 22. 247: 


A Judgment was obtained at Law iti ati Aſumphit, Evidence 
upon an abſolute promiſory Note for fifty Pounds — 2. 


againſt the Plaintiff S,owhall, who now brings his <4 
Bill to be relieved, ſuggeſting the Note was really foie at Law, 
agreed to be conditional, viz. © That unleſs Ram's 

e Inſurance roſe to one hundred Pounds per Cent. I 

(the now Defendant) give you my Word J will ne- 

ce ver trouble you for the Money.“ 


It was objected for the Defendant, firſt, That the 
Plaintiff ought not to be permitted to enter into this 
Evidence now, becauſe he might have done it at 
Law, either upon the General Iſſue, or by pleading 
ſpecially. | 


Secondly, That the Plaintiff ought not to give Parol Proof 
parol Evidence to prove the Intent of a Note in Wri- e ten 


ting under Hand, of a Note. 


But per Curiam (dubitante Eyre Chief Baron) The 
Plaintiff was permitted to go into this Evidence, and 
was relieved ; and Baron Price ſaid he could not di- 
ſtinguiſh this Caſe from that of Lady Clarges v. Wil. 
liams in this Court, Feb. 20, 1723. 


Murriet v. Lyon & Ux. Juni 23. 248. 


HE Defendant moved for Liberty to anſwer Huſband al- 
without his Wife, upon an Affidavit made that gyerwithour 
ſhe declared ſhe would not anſwer with her Huſband, bis Wife. 
but that ſhe loved the Plaintiff better, and would 
ſand by him; which was ordered accordingly. - 
: 17 


De Term. J Trinitatis, 1724. 


Sir Eduard Blacket v. Doctor Finney. 
Junii 25. 


E B LL ſuggeſted that there was a Modus of four 


eual Courtto © ENCE per Score of all Sheep going on Gayerfeld 
n the Pari of Ryton in the County of Durham, in 
_— Mo- lieu of Tithe of Lamb and Wool; that the Defen- 
dus s ſought Gant libelled in the Spiritual Court for Tithes in 
bliſhed, Kind; that the Plaintiff moved for a Prohibition in 
the Court of Pleas in Durham, but permitted a Con- 
ſultation to go, and depended on Relief in this 
Court, and prayed to have the Modus eftabliſhed : 
The Defendant Doctor Finney inſiſted there was no 
ſuch Modus, but that the ur Pence was in lieu of 
the Milk of the Ewes, which was uſual in that 


Country. 


Now upon Motion for an Injunction to the Spiri- 
tual Court the Defendant's Council inſiſted, that this 
was proper Matter of Suggeſtion on a Prohibition ; 
and alſo the Defendant had in the Anſwer denied the 
Modus: But per Curiam, there being ſome Diſpute 
between the Parties, whether the .Modus is as al- 
ledged in the Bill, and as the Spiritual Court cannot 
try the Modus, we will ont the en A: 


* Fune 6, 1733, "OG a v. Rake Rector of Holcombe in Com Somerſet : A 
like Bill for eſtabliſhing Modus's, ſome whereof the Defendant admitted, but ab- 
ſolutely denied the moſt and greateſt of them; and per totam Curiom Scace , 
though the Plaintiff here had not put in a Plea to the Libel in the Spiritual Court, 
yet fince that Court cannot try Modus's, and the Bill prays an Eſtabliſhment 

| thereof, an Injunction was granted, 


* 


r 
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Holden qui tam v. Weedon Widow. 250. 
Eodem Die. 


HIS was an Information againſt the Defendant Information 
upon the Statute 11* & 12* W. 3. for having 3 


India Silks in her Cuſtody knowing them to be ſuch, ſet ſorth 
whereby ſhe became liable to the Penalty of two <ul oo 
hundred Pounds: There was a Verdict for the Plain- — 
tiff, and now in Arreſt of Judgment ſeveral Excep- within that 
tions were taken to the Information, but over-ruled. Law. 

At laſt an Objection was made, that this was no Of- 

fence at Common Law, -and therefore every thing 
ought. to be ſhewn in the Information to make it an 
Offence within this Act of Parliament; and though 

there was an Averment that the Commiſſioners had 
appointed Warehouſes, c. yet they have not averred 

that there were Warehouſes ſtill continuing at the 

Time of the Seiſure, or that Security was not given, Dyer 312. 


as by the Act is directed: To which it was ſaid, that 2 22 
the Defendant being to have the Benefit of them, it Nang 487. 
laid upon her Part to ſhew it. But per Curiam, The Mod Ca. 58. 
contra formam Statuti is only a Concluſion from the 2 fut. 134. 


Keb. 280, 
Premiſes, and they thought the Caſe in Sir Y. Jones = hs 
I 56. Beaov. „not to be Law: So much ought = 348, 


to appear in the Information, as to make this Matter 
a compleat Offence within the Statute. Upon the 
Stat. 5 Eliz. it muſt be averred in an Indictment, 
that the Defendant did not exerciſe the Trade at the 
Time of the Statute, although it is above one hun- 
dred Years ago: And upon the Objection, that it did 
not appear that there were Warehouſes continuing, 
or that the Goods were not delivered out upon Secu- 
rity, Judgment was arreſted. And Lord Chief Baron 
Eyre ſeemed to think, there was nothing in the Di- 
ſtinction between an Exception and Proviſo mentioned 
in 1 Lev. 26. | 

"4+ At 
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ene 


At dimen poſt Trin 1724. 
251. Vernon v. Minſbull. 


| Bill to be T HE Plaintiff brought his Bill againſt the Defen- 


2 dant to be Re againſt a Judgment : at Law, 


ment at , upon a Suggeſtion and Proof that two Notes, which 
1. e would have been a proper Defence at Law, were miſ⸗ 


2 laid at the Time of the Trial, and ſince that Time 


Defence at have accidentally been found, whereup: pon the Plain- 


Law. 


| Vern, x76, tiff was relieved, and an InjunRion was granted to 
ſtay Execution on the Judgment. 


At the fame Sittings. 


252. Fr Alexander Anſtrut her v. Chriſtie. 


Thelike Bil A\ BILL was preferred by the Plaintiff againſt the 

2 = Defendant to be relieved againſt a Judgment at 
Law by Default, upon a South-Sea Contract for nine 
thouſand four hundred and forty-five Pounds for one 
thouſand Pounds Stock, to be transferred on the 2 1ſt 
of December 1720. 


The Plaintiff by his Bill fu coin; that the De- 
fendant had not regiſtered ; --was not poſſeſſed of the 
Stock as the Statute requires ;--that he had not ten- 
dered ;--that it was an uſurious Contract, two Notes 


being given for one thouſand three hundred and fatty 
Pounds for continuing the Contract for three Months. 


For the Defendant it was objected, that theſe Mat- 


ters were all a proper Defence at Law, and therefore 
that the Plaintiff ought not to be permitted to enter 


into this Evidence, and that there was no Difference 
that 


K 
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that the Judgment was by Default, for that it was 
the Plaintiff's own Neglect, that he did not plead 
and make his Defence at Law, of which he ought 
not to take Advantage. And it was alſo inſiſted 
upon for the Defendant, that ſince here was a Con- 
tract in Writing produced, the Plaintiff ought not, 
by Parol, to give Evidence that it was a Continuance 
of a former Contract: But notwithſtanding theſe Ob- 
jeclions, the Court permitted the Plaintiff to go into 
Proof of the before-mentioned ſeveral Matters ; but 
afterwards an Iſſue was directed to try whether the 
Defendant was poſſeſſed of Stock as the Statute re- 


quires. 


Mora, It appeared in this Cauſe there had been 
the ſhameſul Subornation of Perjury that ever 
appeared to a Court; Sir Alæxander having, in his 
own Hand-writing, dictated what his Witneſſes were 
to ſwear, with a Deſcription of the Defendant's Per- 
ſon, Time, Place, Sums, &c. 


KK — — 2 4 — oy ”* 
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DE 


D E 


Term. S. Michaelis, 


1724. 


253. Moodnoth v. Lond Cobham & Gibbs his 
Tenant. Oct. 26. 


Kkvidence. M LAY Impropriator prefers his Bill for great Tithe 
CR of the Pariſh of Thorabrough in the County of 


Lord's 
52 1 Buckingham ; the Defendant inſiſted that there was a 


— . Payment of ſixteen Shillings and four Pence to the 

dus tothe Vicar, in lieu of the Tithes of the Chantry Paſtures 

Diſcharee (which were in Demand) and to prove this, produced 

ant he Accounts of one Edward Chaplin, who was Steward 

Ante Pl. 75, to the Defendant's Father, wherein there were En- 
tries of this Payment: But it was objected for the 
Plaintiff, that though a Parſon's or a Vicar's Book, 
(where it appeared that Payments were made) were 
Evidence, yet never admitted in the Caſe of him who 
has the Fee : But per Curiam (diſſentiente Baron Price) 
Even old Rent Rolls (where it appears Payments have 
been made, &c.) are good Evidence; and they ordered 
theſe Entries to be read. But nota, by Baron Gilbert 
they ought to be read, becauſe no better Evidence 
can be had; but if Eduard Chaplin had been alive, 
they ought not. 


2 


IN. B. 


8 * — — _ 
— — 
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as. lt. Mme. AM ome „ FRY — 


N. B. In this Caſe it ſeemed to be the Opinion of 
the Court, that the Payment of a Modus to the Vicar 
is good Evidence of an Exemption againſt the Parſon. 


Spendler & al v. Potter. Nov. 12, 1724. 254 


ILL to eſtabliſh a Cuſtom, whereby the Owners Bill to eſta» 
and Occupiers of certain Lands in _ Parith of g, = dong 
Tort Baldwin in the County of Oxford were obliged Owner of 
to keep a Bull and Boar for the Uſe of the Pariſhio- —— 
ners: It was objected at the Hearing, that a Cuſtom be Party. 
which binds the Inheritance of the Lands can never 
be eſtabliſhed in a Court of Equity, without the 
Owners of the Inheritance are made Parties, as 
Queen's College (who were Owners, &c.) ought to 
have been here; upon which Objection the Bill was 
diſmiſſed per totam Curiam. | 


Mota, Alſo it was objected, that as to the Occu- 1 Ro. Abr. 


pier, an Action on the Caſe would be proper. Shin, —4 


Williams v. Evans. 255. 
ul P 0 N the Return of a Reſcous, the Court upon Refcpus 


hment 
Motion for an Attachment will make it abſolute ra, * 


at firſt, as againſt thoſe mentioned in the Return. Motion. 


* Admi nl Arator cum Te amanth 256. 
anner of Bromhall v. Lord Strafford 
Adminiſtrator of Sir Johnſon. 
Solvit ad 


R. Peer IVilliams moved on the Behalf of the _— 

Defendant for Leave to plead to this Action, niſtravit 
which was Debt upon a Bond (and appeared by the 1 
Declaration to be twenty-nine Years landing) Solvit ofthe Ham 


A a 4 ad pla, 
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anePl.153. ad diem and Plene adminiſtravit ; but the Court re- 
fuſed to grant the Motion, unleſs the Defendant 
would make an Affidavit that he had fully admini- 
ſtred, and this, they ſaid, had been the Practice of 
both the“ King's Bench and Common Pleas. The like 
Rule was made the ſame Day between and 
Lord Briſtol (in an Indeb afſumppit) who moved to 
plead Wor: afſurpfit and Plene adminiſtravir. 


257. Simmons v. Mullins & al. Nov. 17. 


7 cr * * IMMONS preferred his Bill to be relieved againſt 
2 an Award (ahich was made a Rule of the Court 


proceed az Of King's Bench purſuant to the Stat. 9 & 10? W. 3. 


Law not- 


3. p00; whereupon an Attachment was * againſt 

ing. him for not performing it) ſuggeſting Corruption in 
the Arbitrators; and the Plaintiff obtained an Injunc- 
tion, the Exceptions to the Anſwer being allowed. 


The Defendants now moved for Liberty to proceed 
to examine the Plaintiff upon Interrogatories in the 
King's Bench, notwithſtanding the Injunction, as is 
often done where the Defendant applies for Leave to 
affirm his Judgment, or to proceed to Trial only: 
And per three Barons it was granted, becauſe the 
Plaintiff was the Occaſion of the Delay, he comes 
here where he need not; for he might * had the 
ſame Remedy in the Court where the Rule was 
made, as here, and therefore it would be againſt 
Conſcience to tie the Defendants up; but the Defen- 


dants were not to proceed to have a Report on the 
Examination; {dubitante Price.) 


'* But the Practice in the King's Bench and Common Pleas ſeems at this Time 
to be altered; for there they now allow the pleading double Pleas without any 


Affidavit at all of the Truth of any of the Pleas, e the Books of modern 
practice in B. R. and C. B. 


Whitehead 


1 
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Whitehead v. Murat. Nov. 27, 1724. 258. 


R. Kettleby on Behalf of the Plaintiff moved, Security, 
that the Defendant might be obliged to give mfr wont 


Circumſtan· 
Security to abide the Event of the Suit before he c a Defen- 


| | dant, be 
went to Oporto, where he lived, and (as was ſug- \ Forigner 


geſted in the Bill) that the Defendant owed the fball give it, 


Plaintiff four hundred Pounds; but the Anſwer of the EEG cho 


Defendant being come in, the Court would make no dt. 
Order. 


But upon the 8th of December following, in ano- 
ther Cauſe where the Defendant had not anſwered, but 
was in Contempt, the Court obliged the Defendant 
to give Security, until Anſwer and further Order. 


Bailey at the Relation of the Attorney 259. 
General v. Cornes. 


AB ILL was preferred for a Penſion only, payable Bil for 3 


: Preachers 
to the Preacher of Bridgnorth ; and upon hear- 4 


ing of the Cauſe (which was afterwards ended by; n 


Sid. 146. 
Compromiſe) it ſeemed to be admitted, that a Bill a Keb, $23, 


might be brought for a Penſion only. 


Litt. 146 2. 
_ 2 Inſt. 491. 2 Cro. 666. 


Chapman v. Barlow. Dec 8, 1724. 260. 


ILL by the Rector of Radnage in the County of Tithe of 


Buckingham for the Tithe of Head-lands, of a Mill, and 
Mill, and Cherries. Cherries, 


3 The 


— —— 
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Lit. Rep. 3. The Defendant inſiſts the Head-lands were only 
„ large enough to turn the Plough upon, and as to 
649. N. 9. this, the Bill was diſmiſſed. 

28 261, | if 

bare; 4 As to the Mill, no Tithes thereof having ever been 
Ro. Rep. Paid, and being an ancient Mill, it was adjourned to 
#5 1 & Conſider whether the Tithe of a Water Corn Mill was 


Brownl, : A 

Gert 255 a predial or a perſonal Tithe. 

4 Mod. 45. 

2 Cro. 523. As to the black Cherries, the Defendant inſiſted 


Show. 81. 


Anſell v, they grew wild in Hedges and waſte Places, and 


aoman, ſerved for fencing his Grounds: But the Defendant 
rin. 1095, 


reſolved that was decreed to pay the Tithe of theſe Cherries. 
an ancient | 


Mill pays no Tithes. 


- 
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Allen qui Fam NV. Jan. 23, 1724. 261. 


T was this Day moved on the Behalf of Alen (and 4 Recap. 
I others, Officers) who had ſeiſed a Quantity of —_— 25 
Opium, that there might be a Re- appraiſement, the where the 
firſt Appraiſement being at fifteen Shillings per Pound, was ſet 109 
which was too much by five Shillings per Pound, as Ae pl. ,. 
appeared by an Affidavit; ; and if the firſt Appraiſe- 
ment ſtood, it would be a great Loſs to the Officers 
who ſeiſed, for they muſt pay the King's Moiety ac- 
cording to the appraiſed Value. Per Curiam, There 
being no Bidder in this Caſe, let there be a Re- ap- 


praiſement. 


But guere in what Reſpect the Caſe would differ, 
in the Reaſon of the T bing, if there had been a 
Bidder. 


-* The firſt Day of this Term Baron Gilbert ſat in Chancery as one of the 
Commiſſioners of the Great Seal. 


B b b Boughton 
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262. Boughton v. Wright. Jan. 26, 1724. 


Cuſtoma ILL by the Rector of Barrow in the County of 
hn BRL | 7 
— at- Suffolk for the Tithes of Corn, Ic. The Defen- 
ledged in dant inſiſted that he ſet out the tenth Sheaf of Wheat 
Besen and Rye, and the tenth Shock of Barley, according 
cannot be let to the Cuſtom of the Pariſh : The Cuſtom he would 
rtetar have proved was, that the Defendant's Cart was 
anner. brought into the Field, and he threw nine Sheaves 
into the Cart, and left the tenth for the Plaintiff. 
The Queſtion was, whether this cuſtomary Method 
of tithing the Corn was good; for it was inſiſted 
upon, on Behalf of the Plaintiff, that nine Sheaves 
ought to be ſet out on the Ground, and the tenth 
left out, and marked with a green Bough for the 
Plaintiff ; and that they ought not to bring the Cart 
into the Field, and throw the nine Sheaves into the 
Cart, before the whole ten are ſet out; for the Plain- 
tiff ought to be able to view and judge whether he 


has a fair and juſt tenth Part. 


And the Court would not let the Defendant in to. 
prove the particular Cuſtom upon this general Alle- 
gation ;- ſo he was decreed to account, for they 
thought the whole en ought firſt to be ſet out before 
the ine are thrown into the Cart. 


263. Mullins v. Simmonds & al. Jan. 26. 


Anſgec 4 oy R. Yard moved for Leave to amend an Anſwer 
— wag in three Particulars, wherein the Defendant 


. found herſelf miſtaken; and per Curiam, We often 
Q . . . . 3 . 
+39 do it where Iſſue is not Joined ; and it was ordered 


accordingly. FO 2 Rollfe 


De Term. J. Hilarii, 1924. 


187 


Rollſe v. Budder. Feb. 1, 1724. 


„ prong and his Wife, after many Years Cohabita- 


204. 


Deviſe of a 


nd to a 


tion parted, and lived ſeparate about the Year _ ow 


I714, ſhe boli then above ſixty Vears of Age: The 
Wife being deſtitute of a Place to live in, was at laſt ; 
received by the Defendant at his Houſe at Dulwich. 


ſole and ſe- 
parate Uſe, 
it is her ſole 
Property, as 
much as if it 


After the Separation a Son of them dies, and by his bad been 


Will deviſes an hundred Pounds Bond to his Father, 
and an hundred Pounds Eaft-India Bond, marked 
Ne to his Mother (whom he made Exccutrix) and 
her Aſſigns for ever, zo her ſole and ſeparate Uſe ; the 
Bond deviſed to the Father (after the Son's Death was 
paid) the Mother being indebted to the Defendant 
tor Lodgings, Neceſſaries, &c. agrees to let him have 
her Ea/t-India Bond, and that it ſhould be changed 


veſted in 
Truſtees, 


for another in the Defendant's own Name, which 


was accordingly done: The Mother dies, and now 
the Huſband exhibited his Bill to have an Account 
and Satisfaction for this hundred Pounds Ea/t#-India 
Bond, ſuggeſting ſhe had eloped, and that he was 
poſſeſſed of the Bond. 


To which the Defendant anſwered as above, de- 
nying the Elopement, or any indirect Practice to 
draw away the Wife, but that ſhe was forced to leave 
him upon the Account of his Cruelty to her : But 
no Proofs were entered into, ſo it ſtood fingly upon 
the Point, whether under theſe Circumſtances ſhe had 
not ſuch a ſeparate Property in the Bond, as that ſhe 
could diſpoſe of it: And per Curiam clearly, She is 
not only Executrix, but the Bond is deviſed to her 
fole and ſeparate U, (Je, which veſts the Intereſt in her 
in a Court of Equity, as much as if the Son had 
veſted it in Truſtees for her ſeparate Uſe; and there 

" Ss are 


I Vern, 16 13 
245. 
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are many Inſtances, where a Court of Equity has 
decreed an Huſband to ſtand as a Truſtee for the ſe- 
t Chan, Ca. parate Uſe of his Wife. Lady Suffolk's Caſe, who 
Pridgeon v. married Serjeant Maynard; Sir Joſeph Hern's Wife; 
Seymour v. Dilkes, Nov. 17, 1718.---And they faid 
it would have made no Alteration in this Caſe, if 
the Plaintiff had taken out Adminiſtration to his 
Wife; and ſo the Bill was diſmiſſed with Coſts. 


265. 1 v. Mary Beverley & Burton. 
Feb. II, 1724. 


Feme Co- 


MAN as principal Creditor takes out Admini- 
de ply ſtration to J. S. and prefers a Bill againſt the 
for Moy Widow, and alſo againſt B. for a — of the 


her Huſ- 
ER Lic. Aﬀets of the Huſband. 


time, whe- 


ther Aſſets 0 : | 
of the Huſl- B. in his Anſwer inſiſts, he has no other Aſſets 


band. than five hundred Pounds and one hundred Pounds, 


which he ſubmits to the Court, whether they are the 
Huſband's Aſſets or not. 


As to the five hundred Pounds he ſays, that he 
being a Relation of the Wife, and obſerving her to 
live in great Straights and Dithculties, out of meer 
Kindneſs and Compaſſion propoſed to give her five 
hundred Pounds to her own ſeparate Uſe, for her 
better Support and Maintenance (but this, as ap- 
peared by the Defendant's Proofs, was without the 
Huſband's Privity) and in order to make ſuch Gift 
certain and ſure to her, he gave her a promiſory 
Note, dated Feb. 4, 1707, © I acknowledge to have 
received of Mary Beverley five hundred Pounds to 
be laid out upon the publick Funds, and for which 


« I promiſe to be accountable. Barthel Burton. 


As 
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As to the one bundrel Pounds he ſays, that in 
the Vear 1709, the Wife delivered and depoſited in 
his Hands one hundred Pounds, to be kept and ſe- 
cured by the Defendant for her ſeparate Uſe. 


He inſiſted alſo, that he frequently paid her Sums 
of Money in her Huſband's Life-time, and gave her 
Cloaths, which he prayed an Allowance for, out of 
the five hundred Pounds and one hundred Pounds ; 
he ſubmitted to account, but whether to the Widow, 

or to the Adminiſtrator of the Huſband, referred to 
the Judgment of the Court. 


This Cauſe came on to be heard on Thur/day 
the 11th of Feb. 1724, and per totam Curiam (Lord 
Chief Baron Eyre, Price and Page only in Court) It 
was decreed for the Plaintiff, that this Note of five 
hundred Pounds and the one landed Pounds, ſhould 
be taken as Part of the Aﬀets of the Huſband, but 
gave the Defendant Burton Allowance for what Sums 
he had advanced to the Wife in her Huſband's Life- 
time, in Diſcharge of ſo much of the principal Sums 
of five hundred and one hundred Pounds; and it 
not appearing that he had made any Advantage of 
this Money, they would not decree him to account 
for the Intereſt, 


Downes v. Mooreman, & e contra. 266. 
Feb. II. 


IL L by the Rector of n in the Je of Pennine of 
Wight in the County of Southampton, for the diſtin from 


great and ſmall Tithe of a Farm, called Luccomb . 
Farm, in the Defendant's Poſſeſſion. Rectory. 
Ccc 3 


De Term. & Hilarii 


Lib. 4, 35. 


=" xx 


ad. . — % — 


2 


The Defendant inſiſts that Lovecomb alias Luccomb 
Farm formerly belonged to the Abby of Quarrer, 
that the Abbot of Quarrer was ſeiſed in Fee of the 
Manor and Farm of, &c. and all the Tithes renew- 
ing thereon, as of a Portion of Tithes in groſs ; that 
this Abby, by Surrender, and by the Stat. 27 Hen. 8. 
came to the Crown ; that after King Henry's Demiſe 
the ſame deſcended to King Edward the Sixth, who 
in the ſeventh Year of his Reign, by his Letters Pa- 
tent granted Manerium de Lovecomb ac Grangiam, &c. 
ac omnes & omnmodas Decimas, &c. in dicto Manerio 
ae Lovecomb, &c. Parcel Reventionim dictæ Abbatie 
de Quarrer dudum exiſten, to Cotton and others, and 
fo derives the Title down to Kight, to whom the 
Defendant was Leſſee for twenty-one Years. And in 
his Anſwer he ſet forth the Clauſe in the Stat. 27 
Hen. 8. That all Perſons, Ic. who ſhould have, by 
any Letters Patents, any Lands, &c. Tithes, &c. be- 
longing to any Monaſtery, &c. diflolved by that Sta- 
tute, ſhould hold the ſame, in like Form, Manner, 
and Condition, as the Abbots, &c. held the ſame, 
and might have held the ſame, if the ſaid Abbies had 


not been ſuppreſſed. This Cauſe was heard Feb. I I, 


1724, and the Defendant carried his Proof down 
from the Year 1289, in a regular Method, to the 
Hands of the Defendant's Leflor, the Knights, But 
nota, all the written Evidence produced mentioned 
the Tithe only “ ones vel omnimodas Decimas, &c.” 
but in none of the Inſtruments was mention made of 
a Portion of Tithes, upon which the Plaintiff founded 


his Objection, that no Title appeared in the Defen- 


dant; Portio Decimarum being a Thing diſtinct from 


Tithes in the general Acceptation. 


Nota, There were never any Tithes in Kind paid, 


3 But 


— 22 


De Term. J. Hil arcs, 


1 


- 1724. I91 


—— 
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But the Proof being ſo clear, per totam Curiam, 
the Plaintiff's Bill was diſmiſſed, and the Party had a 
Decree on his Croſs Bill to enjoy his Tithes purſuant 
to his Grants, &c. 4 


Mora, A Copy of an Agreement between the Abbot Copy of an 
of Quarrer and the Monks of Lyra was produced in N ho 
Evidence; to which it was objected for the Plaintiff, Abbot of | 
that by the Rules of Evidence it could not be read, — or 
being neither a Record nor a publick Thing: But the Head in 
Defendant produced a Copy of the Statute of Oxon, Wynch 70. 
that no Book, &c. ſhould go out of the Bodleian Li- 
brary; and the Court gave leave to read this Copy of 
Agreement in Evidence, though they admitted it not 
to be within the general Rules of Evidence, but upon 


the very particular Circumſtances of this Caſe. 


Rickſon qui tam v. Sandforth. Feb. 17. * 


INFORMATION of Seiſure of a Parcel of Wines; Evidence of 
1 the Defendant gave in Evidence that he bought Cone. 


tion by Pa- 
them of Boys, and Boys bought them at the Cuſtom- rol, whee 
houſe in Port/mouth, being condemned Wines, . 
the firſt Pur- 


The Attorney General objected at the Trial, that er after 
the Condemnation ſhould have been pleaded, or at 

leaſt they ſhould have produced the Condemnation : 

. But per Lord Chief Baron Eyre, the Detendant now 

is a third Perſon, and bought the Wines of Boys, and 

it would be hard to put him to ſhew, much more ſo 

to plead the Condemnation, whatever might have 

been done in caſe Boys (had been the Defendant) who 

was the fiiſt Purchaſor after the Condemnation ; and 
therefore he thought it ought to be left to the Jury, 

and ſo it accordingly was, and they gave a Verdict 

for the Defendant. (But the Point of pleading was 
reſerved for the Judgment of the Court. Jide the 
Exchequer Rules.) | Jenes 


e 


192 | De Term. J. Hilarii, 1724. 


2668. Jones v. Barrett. Feb. 22, 1724. 


Bil againt« B. LL by the Vicar of Jeff Dean i in the County of 


Sequeſtrator Suſſex againſt the Defendant, who was Seque- 
_w . ſtrator, for an Account of the Profits received during 
a Church, the Vacation: It was objected for the Defendant, 


I that the Biſhop ought to have been made a Party, 

not to be a ſince the Sequeſtrator is accountable to him for what 

Faye he receives by the Stat. 28* Hen. 8. The Court 
ſeemed to think the Biſhop ſhould have been a Party; 
but by Conſent this Cauſe was referred to the Biſhop 
of the Dioceſe. Mota, It was faid a er 


could not ling a Bill alone for Tirhes * 


269. Bibye v. Huxley Eodem Die. 


Whether IN a Bill for Tithes of Wood by the Rector of 
28 Whipmeed in the County of Bedford; the Que- 
Thither ls. ſtion was, whether 8 was eſteemed Timber in 
* 4 this Country, which went to an Iſſue to try. Vide 
* _ the Caſes cited, Flow. Com. 470. 2 In rey Com. ſur te 

Fiat. 45 Ed. 3. Stat. 35 Hen, 8. Cro. Jac. 100. 


Moor 908. 2 Cre. 199. 1 Ro. Ar. $40; 25 1 Inf. 
53. 


270. The Attorney Geteral at the Relation of 
Waters v. Vincent. Feb. 25, 1724. 


2 2 * GLI 5 H Information to 1 Copybold 
Bill to dif- Lands, and alſo what Timber had been cut 
ann. down, and what Waſte committed, He. 


* Trin, 1692. Berwick v. Swanton, ſo it was reſolved, becauſe he is a Bailif, 
and accountable to the Biſhop, and has no Intereſt, 


The 


— W 0... 8 ** 
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The Defendant demurs, becauſe there is a For- 
feiture of the Place waſted, and treble Damages, 
and yet the Attorney General has not waived For- 
feitures; per Curiam the Demurrer was allowed, 
and this differs from the Caſe of a Tithe Bill, which 
uſed indeed formerly to be with a Waiver of Penal- 
ties, but has of late been diſcontinued, becauſe the 
Bill prays only the ſingle Value of the Tithes. 
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D E 
Term. Paſchæ, 


1725. 


—— 2 ä 


DDr * — 


271. Greaves v. D'Acaſtro. April 17, 1725. 


Outlawry, D* CASTRO, who was Tenant to Webſter, was 
_—_— outlawed at the Suit of the Plaintiff Greaves, 
the Landlord and his Goods and Money were ſeiſed by Proceſs on 


telieved as to 


ene Vears the Outlawry, but ſtill remained in the Sheriff's 


Rent on the 
Stat, 8 Ann. Hands, 


It was now moved upon the Stat. 8* Anne, cap. 14. 
on Behalf of the Landlord Webſter, that he might be 


ſatisfied one Year's Rent in Arrear out of the Money 
in the Sheriffs Hands, | 


And the Court thought it ought to be granted, 
becauſe a Capias utlagatum at the Suit of the Party, 
is to be conſidered only as a private Execution, and 


is only auxiliary to the Party; and ordered the She- 
rift to ſhew Cauſe. 


On the firſt of June 1724, this Order was made 
abſolute, Baron Price only then in Court; but on 
the gth of June 1725, it was ſtirred again before 

Lord 


; De Term. Paſche, 7259 195 


h Lord Chief Baron Gilbert, Price and Page, when the 
Order was made abſolute per totam Curiam. But 
vide anted Pl. 3. 


Wilſon & al v. Philips. April 22, 1725. 272. 


Freeman of Londen makes a Will of his whole A Freeman 


Eſtate, and now the Plaintiffs, who were his 4. enden 


Children, come to have the Legacies deviſed to them more than 
by the Will, and alſo their Shares of the cuſtomary — noma 


mentary 


Part; and a Debate ariſing whether the Plaintiffs — Hg 
ought not to make their Election either to have one ſpall have 
or the other, Baron Gilbert informed the Court that ph rei | 
this Point had come before the Lords Commiſſioners Cuſtomary 
in the Court of Chancery the Day before, and that Pc 
Commiſſioner 7eky/ laid this down as a Rule obſerved Cane 351. 
in Equity, that it a Freeman of London deviſes more _ ' 508, 
than his teſtamentary Part, his Children who claim 
Legacies by virtue of ſuch Will, ſhall be intitled to 

both the Legacies and the cuſtomary Share; but 

where he takes upon him to deviſe his whole Eſtate, 

there they ſhall make their Election to take either 


one or the other * 


Lord Digby v. Meech, Som =. 7+ 
Templeman. April 26. 


ILL brought to eſtabliſh the Plaintiff's Right to Tide not 
the 8 Sc. of Sherborn Caſtleton in the neue Bl, * 
County of Dorſet, and Liberties and Hundred of it not ap- 


ring 


 Sherborn, to Green Wax Fees, Fines, Amerciaments, E 


Poſt-Fines, and Fines ſet at the Aſſiſes upon the nw” Il 
+7 aintiff. 


Inhabitants within the Liberty, and alſo Poundage 


* 9. Webb v. Webb, 2 Vern, 110, 3 
3 Fees 


De Term. Paſchæ, 1725. 
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Skinner 43. 


274+ 


Anſwer of 
two Defen- 
dants read 
againſt a 
third. 


i Vern. 1 59. 


| Fees on Executions, and Retorna Brevium, &c. by 


virtue of a Grant 14* Fac. 1. The Bill was brought 
againſt three ſucceeding Sheriffs of the County, and 
Templeman, who had been the Under Sherift for three 


or four Years, and as to him to have an Account of 


what Poundage Fees, &c. he had received within the 


Liberty: The Title ſet forth by the Plaintiff was, 
that King James the Firſt granted to Sir Jobn Digby, 
(after Earl of Briſtol from him they deſcended to 
George, from him to John Earl of Briſtol, and on his 
Death veſted in the now Plaintiff. 


It was objected at the Hearing, that here was not 
a ſufficient Title ſet forth, it not appearing how the 


Premiſes veſted in the Plaintiff, whether by Deſcent, 


Settlement, or how. 


And per totam Curiam, Lord Chief Baron Eyre, 
Price and Page, The Bill ought to be diſmiſſed for 
that Reaſon, the Bill being to eſtabliſh a Right, as 
well as for an Account.---And upon this the Cauſe 


went off, but the Plaintiff had 3 to amend 
his Bill. | 


Mullins v. Symmons. 


B. LL to ſet afide an Award, as being unduly ob- 

tained: Now upon Motion for an Injunction 
upon the Merits, the Anſwer of the Arbitrators De- 
fendants) was admitted, by Lord Chief Baron Eyre 
and Baron Price, to be read againſt the other Defen- 
dant, who was Party to the Award, and for whoſe 
Benefit it was. Wora, All the Defendants Joined in 


their firſt and ſecond Anſwers to the original Bill, 


but the Arbitrators ſevered in their Anſwers to the 
amended Bill. Baron Page totis viribus contra, and 


thought 


— 


. —— ́—P——⏑ ——ꝙ,m⅛q——.-Vn See, 


e Term. Paſche, 1725. 


= 


= wn — — 


thou ght it a dangerous Precedent; for a Man mi ght 
add a ſham Defendant, and by his Anſwer, at any 
time, obtain an Injunction, and it was never done 


before, and ſo admitted. 


| May 27s 172 55 Lord Chief Baron Eyre appointed 
Lord Chief Juſtice of the Common Pleas. 
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D E 
Term. S. Trinitatis, 
1725. 


Junii 1, 1725, Sir Feffery Gilbert Knight, one of 
the Barons, appointed Lord Chief Baron, and 


Bernard Hale Eſquire appointed a Baron of the 
Exchequer. 


275. Egerton CI v. Still. June 7, 1725. 


2 . || IT was decreed fer Curiam in this Cauſe, firſt, 
of common That Plaintiff ſhould have Eaſter Offerings, as 
ight. 


AntePl.24j. due of common Right, although he demanded them 


Aug. 175, as due by Cuſtom. 


Odd Num- gecondly, That where there are above ten Calves, 
1 2 Lambs, Pigs, &c. the Tithe of the odd Number 
cs: 4 above ten ſhall be paid according to the Value, and 


over to the not be carried over to the next Year. 


next Year, 
276. Sir Edward Blacket v. Doctor Finney. 
June 10, 1725. 
Modus pay- ; 


able an or a- ILL to eftabliſh a Modus of four Pence per Score 
bout the 25th 


of April of Sheep in lieu of the Tithe of Lamb and Wool 


uncertain 


and bad as to Pa) able, Or which ought to be paid on or about the 
the Time, 25th Day of April yearly. It 


* 
8 8 — 8 
ä "WY AO 1 
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It was obj ected at the Hearing to the Uncertainty 
of the Time of Payment; and the Court allowed the 
Objection, but gave the Plaintiff Liberty to amend, 
upon paying the Coſts of the Day. 


At the SittingsatWeſtminſter, Junii 1. 
The Attorney General v. Sir John Eluell. 277. 


Seire facias was brought in the Name of the At- In an Action 
torney General againſt Sir John Ekvell, ſetting mifory Note 
forth that there had an Extent iſſued againſt Sir Mat- interlecu- 


thew Kirwood, and an Inquiſition was taken thereon, net bm 
which found Sir John Elwell indebted to Sir Matthew 8 
Kirwood by two promiſory Notes, one for one hun- 
dred and fifty Pounds, and the other for one hun- 
dred Pounds, and prays that the Defendant ſhould 
ſhew Cauſe why the Crown ſhould not have Execu- 


tion for this Debt. 


The Defendant pleads, that he was not indebted 
by thoſe Notes, or either of them die Inquiſitionis: 
The Attorney General proved (only) Sir John's Han 
to the Notes: The Defendant gave in Evidence that 
Kirwood, before he failed, brought an Action on theſe 
Notes, and obtained Judgment by Mil dicit, and that 
a Writ of Inquiry of Damages iſſued, and was exe- 
cuted, and thereupon a final Judgment was had ; 
and therefore that he could not be indebted on thoſe 
Notes, becauſe they were merged in the Judgment, 
according to Higgins's Cale. 5 


But it appeared, that although the interlocutory 
Een was entered before the Inquiſition was ta- 
en upon the Extent, yet the Writ of Inquiry and 

3 final 


. 
- 


2b "De Term. BY Tatar TH: 
Goal Tudg ment were not cn and ned. un- 
til a long While afterwards; for the inquiſition on 
the Extent was upon the 28th of November 56 Geo. 
the interlocutory 7 Judgment was before, but the Writ 
of Thquiry was ; ot grunt until the 7th, of Pebruary 

5⸗ Geo. $4 "4.8 5 ' 
And thereupon the Lord Chief Baton Gierl, thi 
tried the Cauſe, immediately direfted che Jury to 

find, as they did, for the GCfown. 33 


Debts are Mora, Firſt, BV this Plea it "appears; that Debts 
age dee reg, are not bound till the Te/fe of the Inquiſition; 2dly, 


of the Inqui- That Notes of Hand are not merged by an interlo- 
mo Ju „the Debt not being aſcertained be- 
* ous the Writ of Inquiry returned, and final , 
ment A | 


* 


278. Rogers: V. Lin Juaii 16, 1725. 


Who muſt ILL for an A of Ch. Rovers s perſonal 


4 Bit. 5 Eſtate, who was a Freeman of Londen, and ha- 
COR” ving had three Wives, and Iflue by the firſt Wife 


| heard with- two Children; by the ſecond, one; and by the third, 


puny Fr four ; - devifed one Third to his Wife, and one Third 
to all his Children, and the other en to the Chil- 
deen by the * Wife. 
Theſe lat 5 were e Plaintiffs, and dbnttinded the Share 
deviſed to all the Children, alledging that the Chil- 
dren by the two former Wives were provided for, in 


- iy Teſtator's Life-time. 


Ch. the Son by the ſecond Wife, was named a 
Party, but never anfivered, nor was ſerved with Pro- 
ceſs. 


The 
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The Plaintiffs moved the Court that they might 
hear the Cauſe without Charles, he being beyond 
Sea, and if it appeared he had any Right, he might 
come before the Deputy on the Account; and though 
no Precedent was produced of ſuch an Allowance be- 
fore, the Court, viz. Lord Chief Baron Gilbert and 
Price, contra Page, gave Liberty to hear the Cauſe 
without Char les, 3 
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1 5 he 
erm. 8. Michaelis 


1725. 


Rex v. Pixley. Nov. 16, 1725. 


N 1715, Ball was made one of the Clerks to Mr. 
. the Treaſurer of the Exciſe, and he 


and Pixley entered into a Bond of two thouſand 
Pounds Penalty to the Crown, with Condition that 


Ball ſhould duly account with Pauncefort for what 


Monies, Ge. 


9 


Pixley in May 1721, 8 a W t, and ks 


a pos. himſelf, - complied in every Reſpea with 


the Stat. 5 Geo. and had a Certificate, which was 
confirmed, and he was es] ſcore | 


Laſt Vacation a Capias was taken out upon this 
Bond againſt him, and he was arreſted thereon , and 


in Cuſtody of the Sheriffs of London; and this Day 
1 moved that Pixley might be diſcharged out of Cu- 


ſtody by virtue of the Stat. 5* Geo. and another Stat. 


6* Geo. and alſo upon producing a Copy of the Cer- 
tiſicate confirmed as the Statute directs. But per 


Curiam, The Statutes of Bankrupt do not bind the 
Crown, and therefore we cannot diſcharge him; and 


3 ä it 


De 7, erm. We Michaelis, 1747 


1 ** Ps - — —_— * * 


— 


it was s ruled ſo, not only in caſe of an Extent, but 
even & an E 6-0; in which laſt Caſe the 
Court refuſed to relieve. | 


N ota, It Was obj ected, hae a Scere 1 ſhould 
have iſſued firſt * this Bond, being for Perfor- 
mance of Covenants; but it was ſaid to be every Day's 
Practice, that a Capias iſſues immediately where Oath 
is firſt made of the Debt, as was done in this Caſe. 


Harman v. Immins. Nov. 20, I725, 


XCEPTION 8 were l to two Anſwers to 2 upon 


the original Bill, and then the Plaintiff amended Auf 
his Bill (as he might do without Coſts;) the Defen- 
dant put in an Anſwer to the amended Bill, and the 
Plaintiff ſet down the Exceptions (with ſome little 
Additions) to that Anſwer, and they were allowed; 
and the Queſtion was, whether the Defendant ſhould 


pay nine Pounds Coſts, as upon a third inſufficient 


Anſwer, or only three Pounds, as upon a firſt inſuffi- 
cient Anſwer to the amended Bill. And per Curiam, 
The Defendant was ordered to pay nine Pounds. 


Spong qui tam v. Faſting. 


* 
2 


[NF ORMATION for importing Brandy in Caſks Information 
import- 


under fixty Gallons; upon the Trial the Defen- wh 2 


280. 


— 


281. 


dant produced the Maſter of the Veſſel, as a Witneſs, in n unſizeable 9 825 


but it was objected by the Attorney Gral, that 
the Maſter was liable to a Penalty * one hundred 


Sa, be 
Maſter of a 
Veſſel ann 
not be a 


Pounds for breaking Bulk, by the Stat. 14 Car. 2. Wirne. 
and therefore concerned in the Queftion ; of which 
Opinion was the Chief Baron, but he reſerved: this 
Point for the Opinion of the Court. And now per. 

rotam Curiam, The Maſter ought not to be admitted 


as a Witness, though no kr maden was filed againft 
him; 


* ® — „ 9 


* N Te erin. 7 Michaels, 7725; 


W * — * o 


_—_— 


4; ys ing: ſeemed to make no Difference where it it 
are * Was, or Was not filed, though many Inſtances were 
AAntepl. 218. mentioned on this Diftinction before. Cited for the 

Defendant, Williams qui tam v. Ward, 1702, for 
importing in unſizeable Caſks 3 'Knapp v. Walſh, 
1704, on the Act of Navigation; Leſley qui tam 
v. Grey, 9* Geo. Tobacco; Jenkins qui tam v. TLar- 
40d, on the Act of Navigation. 


282. Talbot v. Whitfield. Nov. 25, 1725. 


Deviſe of M MAN by his Will deviſes a Sum of Money in 
Frm wer og Truſt, that the ſame ſhould be laid out in a 
8 be Purchaſe of” Lands by his Truſtee ; which Lands 


Tail, the ſhould be to the Uſe of the Mother for Life, Re- 
1 mainder to her firſt and other Sons in Tail, Remain- 


„„ Age, de- der to A. in Fee: The Mother died; the Son, who 
N w- —— by the Will was to be Tenant in Tail, preferred his 
| has not been Bill, ſetting forth this Caſe, and that the Truſtee had 
be pad not Jaid out the Money, and prayed that it might be 
for CE. paid to him, being more advantageous to him in his 
in Tail, he Way of Buſineſs than Lands, and likewiſe to fave 
panes * Expence; for if it was laid out in Land, the Plain- 
and fell it, tiff now being of Age, could fuffer a Recovery, and 
thereby bar the Remainder Man, and {ell the Land: 
The Defendant Truſtee in his Anſwer agreed to this 
Prayer. But nota, the Remainder Man was not 
made a Party, and therefore it was objected, that the 
Plaintiff might die before he ſuffered a Recovery; 
and it uM be wrong in a Court of Equity to de- 
| 85 the Remainder Man of this Chance without 
being heard. Lord Chief Baron Gilbert and Page 
thought they might decree in this Caſe, as there was 
no Infant concerned; but Price and Hale totis viribus 
of another Opinion; ſo the Court being divided, the 


Bill was diſmiſſed by Conſent, 
D E 
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Hr Cliave Wore v. Ellis Freeman & al. 2 3. 
N Jan. 26, 3 . 


* 
„ * 
a je a ; Win 


\IR Clave More * married the e & Fane v 
Mr. Edmonds of H. erbe, after ſome Vearg a binding 
| " Gthabitationr Lady More eloped, and lived in a ſears in Equity | 
. dalous Manner ch ſeveral Perſons, as appeared by 1 op and 
Proof: This Marriage proving fo. unfortunate, Ms. +++ «6a 
Edmonds, by his Will in 1696, deviſed (among other terenten 
Things) fix thouſand Pounds to three Truſtees, i in We. 415. 
Truft that the faid Truſtees, &7. ſhould pay both 
the Principal and Intereſt thereof to fuch Perſon. or 
| Perſons as Lady More ſhould, by Deed in Writing 
ſubſcribed by two or more Witncſles, appoint; aid 
Sir Cleave, or any after-taken Huſband, not to inter- 
meddle therewith, nor the ſame to be ſubje& to ** 


Debts of Sir Cleave, or lach alter- taken Huſband. 


Aſter this, Lady Move ednted to live in the 
ſcandalous Manner "ihe had done, and Sir Cleave, on 
the roth Day of Auguſt 1716, met with her in a 


Coach, and took Poſſeſſion of her; and on the next 
G gg Day 


—— —-—¾eͥ 
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Day there was an Agreement executed by Sir Clate 
and his Lady, . the Subſtance of which (Articles) 
was, that in Conſideration Sir Cleave would permit 
her to live ſeparate from him, ſhe would ſettle upon 
him for his Life two dun l Pounds per Anmum, 
and allo pay him the Sum of one thouſand Pounds 
out of her 2 5 rate Eſtate, the firſt quarterly Payment 
to commence n Months after; and the Articles 
being reduced into Writing were ſubſcribed by Lady 
More and Sir Cleave, and witneſſed by four Perſons; 


1 Salk. Spen- they met afterwards at the Miadle Temple Hall on the 


the roth of November following, the Day of the firſt 
Payment, and on the 24th of /Vovermber the ſaid 
Agreement was ratified by Indorſement on the Arti- 
cles, and ſubſcribed and witneſſed as before. 


The Morning of the Day of db at the Temple 
Hall, Lady More made her Will, and deviſed ſeveral 
ſpecific Legacies to Mr. Ellis, who ſhe alſo Wal Ex- 
ecutor and mhguary Legatee. 


There having been a Bill before by Lady More 
againſt Sir —— to ſet aſide the R or that 
he ſhould make his Election to take three hundred 
Pounds per Annum, or according to the Articles, 
and a Croſs Bill by Sir Clzave againſt Lady More and 
her Truſtees, to carry thoſe Articles into Execution ; 
(which Cauſes were heard, and the Court then equally 
divided, and ſo went to the Chancellor of the Ex- 
chequer, who referred them to the Judges again) 
but before they were heard again Lady More died. 


And now upon Revival of all the Proceedings in 
both Cauſes againſt Mr. Ellis, as Executor of Lady 
More, per Opinionem totius Curie, theſe Articles were 
deemed a good Execution of the Power under the 
Will of Mr. Edmonds, and that Sir Cave could not 

I be 


De Term. J. Hilarii, 172k, 207 
be excluded by the negative Words; and, 2dly, 
That though the Truſtees were not Parties to the 
Articles, yet in Equity it was good to bind her, it : 
not being a direct transferring of an Intereſt, but an 
Appointment purſuant to a Power : But-a Point ari- 


ſing, whether theſe Articles were obtained by Dureſs, 
that was ſent to an Iſſue to try, 


Mota, Mr. Ellis was a Witneſs to the Force in the 1 Salk. Tu- 
former Cauſes ; but it was now objected, that he be- — W 
ing become the Party intereſted by the Act of Lady con. 
More herſelf, ſwore now to ſupport a preſent Inte- 
reſt; and beſides, his Examination in the former 
Cauſes was after the roth of November 1716, the 
Day he made the Will, whereby he was made Exe- 
cutor and reſiduary Legatee ; and for theſe Reaſons, 
though he might have been a good Witneſs in the 
former Cauſes, his Depoſition was now rejected. 


Nota, After a Trial of the Iſſue, which laſted nine 
Hours, there was a Verdict, that the Articles were 
fairly obtained without Dureſs. 


Upon the Equity reſerved there was a Decree for 
Sir Chave, from which Mr. Ellis appealed to the 
Houſe of Lords; but the Decree was athrmed with 
forty Pounds Coſts. | 


Reeves v. Butler. Jan. 29, 1725. 284. 


HIS was an Action of Treſpaſs Quare Domum Ideas. 
& H Sag” 5 ; & Bona. & Catalla, &c. ce- more Coſts 
fit & detinuit & deprivavit Quer de uſu Horrei & ” Dama- 


* Mitchell Vid v. Mitchell, 15th and 18th of July 1712, in Scacc', where 
there was a Gift by the Huſband to the Wife without the Intervention of Tru- 


ſtees, it was held good in Equity. Ku. Laban .. g. -e. 
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Domus & Bonorum, Ge. Verdict for the Plaintiff and 
two Pence Damages. | 


This Caſe was argued in Michaelmas Term, 1724, 
by Mr. Owen for the Plaintiff, and Mr. P. Ward tor 
the Defendant, and the ſingle Queſtion was, whether 
the Plaintiff ſhould have more Coſts than Damages. 


Lord Chief Baron Eyre thought that the Plaintiff 
was intitled to full Coſts; Price, Page and Gilbert 


Barons doubted ; ſo it was adjourned to be further 


conſidered. 


And after Time taken, Gilbert being now Lord 
Chief Baron, gave the Opinion of the whole Court 
this Day, and went over all the Statutes relating to 
Coſts, as the Statutes of Glouceſter, Elia. 21 Jac. 1. 
16 Car. 2. and upon comparing and conſidering 
them, founded his Opinion on this Diſtinction, which 
the Court agreed to, viz. Where an Action of Treſ- 
paſs is brought Quare clauſum fregit, and there is any 
thing laid by way of Aggravation of Damages *, 

there can be no more Coſts than Damages, though 
the Frechold might come in Queſtion, unleſs the 
Judge certifies : But if there are ſeparate and diſtin& 
Counts, and intire Damages are given, there the 
Plaintiff ſhall have his full Coſts, even without a 
Certificate, If a Plaintiff in Treſpaſs counts of a 
Clauſum fregit, and in another Count De bonis aſpor- 
zatis, if the Defendant is found Not guilty as to the 
laſt Count, and Guilty as to the Clauſium fregit, then 
the Plaintiff ſhall have no more Coſts than Damages. 


* As in the prefent Caſe, 


. 9 
ans. 
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The Caſe of Fiſher & al Leſſees of the 285. 
Dean and Chapter of Chriſt Church in 
Oxford. Feb. 3, 1725. 


THIS Caſe ftood for the Judgment of the Court Whether a 
this Day, when it was expected that the long- Non-pay- 
controverted Queſtion, whether a conſtant Non-pay- Tees 
ment of Tithes is Evidence of an Exemption againſt Evidence of 
a Lay Impropriator, would have been decided: But 77 enn 
the Court gave Judgment on the Words of the Pa- = Lay Im- 
tents mentioned in the Cauſe, though they determi- $66, 494. 
ned that the Dean and Chapter was a Spiritual and 2 Sk. 672. 


not a Lay Body. x Soy 7 


4 Mod, 12. 


The Attorney General v. Randall, 286. 
Feb. 4, 1725. 


88 Whether it 
Capias iſſued as the firſt Proceſs, purſuant to ought not to 


the Stat. 8* Geo. cap. 18. by virtue of which the De- in de Rox 
ſendant was taken and put in Priſon. It was now intheOffce, 
moved to ſuperſede this Proceſs, becauſe although de e 
the Information was filed, yet it was not entered in upon it. 
the Book * (ſo that the Party might have Notice) 
purſuant to the Rules in 1687 and 1700; and it 

was alſo ſaid, that the Information was only the 
Commencement, &:c. Cro. Elis. 261. Rex v. Harris, 

and it would be inconvenient to the Subject not to 

have Notice by the Book. To which it was an- 

ſwered and reſolved per totam Curiam, That to pre- 

rent the Inconvenience, &c. the Baron never ſigns a 


L PON an Information for running of Goods a ['fermation. 


* 9, Order, June 26, 1700, That no Proceſs ge out upon Information until 
it be entered in the Information Book, and be filed. 


Hh h Warrant 


210 De Term. F. Hilarii, 1725. 
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Warrant for a Capias without an Affidavit; and as 
to the Stat. 18? Elis. there is a Proviſo in that Act, 
ſo that this Caſe is not within that Statute: And per 
Lord Chief Baron Gilbert and Baron Page (only in 
Court) the Motion was denied. 


287. Mills v. Etheridge. Feb. 3, 1725. 


2 of * B. LL by the Leſſee of Matthew Hawes CI (ſetting 
a Bill for | forth his Leaſe dated Feb. 4, 1723.) for the 
Tithe by Tithes, &c. for 1724 and 1725, in the Pariſh of 
Reftory al- Simpſon in the County of Buckingham. 

The Defendant, as to the Diſcovery of the Quan- 
tity of Lands he held, and what Tithes he had in 
thoſe Years, and alſo as to the Account, pleads, that 
it appears by the Plaintiff's Bill that his Leaſe was 
dated Feb. 4, 1723; then pleads the Stat. 13% Elig. 
cap. 20. touching Leaſes of Benefices, and other Ec- 
cleſiaſtical Livings with Cure, and avers, that Mat- 
thew Hawes Cl' the Leſſor, was abſent from his Be- 

Ney 116, nefice eighty Days and more in one Year ſince the 
Cro.E1.100. Leaſe, and before the Filing of the Bill, viz. in 1724, 
that the Church of S;-7p/or is not impropriate, and 
that it is a Benefice or Eccleſiaſtical Promotion with 
Cure, and therefore by ſuch Non-reſidence, and by 
virtue of the {aid Act, the Leaſe was abſolutely void. 


Pro Qu. Now upon arguing this Plea (which was drawn by 
. myſelf) Baron Price was for over-ruling the Plea, 


N. The Ch. becauſe it covered the Diſcovery, which, according 


Baron denied 1 2 
this tobe to the Uſage of the Court, a Plaintiff was intitled to, 


Law. R . . - 
Lib. b But. Whatever Exemption or Diſcharge a Defendant might 


ler & Good- have. (And at the time of drawing the Plea I was 


all, 


Pio Des Of that Opinion, and ſo informed my Client ;) but 
Yelv. 106. the Lord Chief Baron, Page and Hale were of Opi- 


I nion, 


. . 
* + it 
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nion that the Plea was good, extending even to Diſ- os 
covery, becauſe it amounted to an abſolute Incapa- 


— — 


—_ 7 


city in the Plaintiff, which differed from the Caſes 


where the Plaintiff was intitled of common Right; 


and there is no Neceſſity to aver that the Abſence 


was voluntary, (for if it was otherwiſe, it lay upon 
the Plaintiff to ſhew it) or to aver that the Ab- 


ſence was eighty Days together ; ſo the Plea was al- 
lowed “. 


| Geale CT v. Wyntour. Feb. 11, 1725. 288. 


B! LL for Tithes as Vicar of Biſhop's Lyddiat in the Plea of a | 


ecree in 


County of Somerſet, ſets forth a former Bill in Chancery to 
this Court in 1717, and a Decree in 1718, for theſe *#tabliſh 


Tithes, after Iſſue (to try Modus's, and Verdict for Bil * 
the Plaintiff.) 2 al- 


The Defendant pleads, that in Trinity Term 1721, 


he preferred his Bill in the Court of Chancery to 


eſtabliſh the Modus's, &c. that Iſſues were directed 
and found for the Modus's, and decreed thereupon to 
be eſtabliſhed, and pleads the ſame Verdict and De- 


cree in Bar of the Plaintiff's now Demand; and the 
Plea was allowed per totam Curiam. 


+>. 


Nota, The ſame Plea came on inter Quilter & Lowndes, and Quilter & Maj- 
ſenden, May 20, 1726, and then was allowed per totam Curiam, Baron Price be- 
ing now of the ſame Opinion in omnibus. And in the Caſe of Bokenham v. Bent- 
field, Nov. 15, 1726; but nota, no Counſel appeared for the Plaintiff, and ſo upon 
the Authority of theſe Caſes the Plea was allowed, | 

December 16, 1726, Plea to a Bill for Tithes from Michaelmas 1723, to Mi- 
chaelmas 1724, that the Rector was abſent eighty Days, viz. in 1724, which 
might be after the time wherein the Tithes were demanded in the Bill; and for 
this Reaſon it was over-ruled. 

Duere, if this a good Plea, if Rector and Leſſee join, for by Non- reſidence 
before Sentence he only forfeits his Leaſe and Rent, not his Tithes. Atkinſon and 
Prodgers v. Peaſley, 


De Term. J. Hilarii, 1726. 


At the Sittings after Hil. Term, 1725. 
289. Anonymous. 

Fraudulent 'PON the Trial of an Information for importing 
= Cocoa Nuts from Holland, not being the Place 
* of their Growth, &c. contrary to the Act of Navi- 
e gation, it appeared that the Goods were only Huſks 
and Shells, and ſome little of the Nut mixed with 

them, which they did in Holland, ſeparating the 

Huſks from the Nut by putting them over the Fire; 

and this the Defendant pretended was a manufactu- 


ring of the Cocoa Nuts, and fo excepted out of the 
Act, and that this was uſed only in Water, which 


f. the French Refugees drank. But per Lord Chief Ba- 
4 ron Gilbert, This is a plain Fraud, and no manufac- 
I turing. | | 
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Marſton v. Cleypole & al. May 11, 1726. 290. 


ILL by a Lay Impropriator for Tithes for about Limitations, 
twenty - four Years. the Stat. not 


pleadable ta 
a Bill for 


The Defendant, as to fuch Part of the Bill as Tits 
prays Diſcovery and Reliet for any time before within 
{ix Years next before the filing the Bill or ſerving the 
Sub pœna, pleads the Statute of Limitations, and that 


he did not promiſe to make any Satisfaction for any 
Tithes before the ſaid fix Years. 


This Plea was now argued, and over-ruled per 
totam Curiam; tor the Detendant, as to the Tithes, 
is in the Nature of a Receiver or Bailiff for the Plain- 
tiff, in which Caſe the Statute of Limitations does 
not operate. | 


Cited for the Plaintiff, Cro. Car. 5 13. 1 Saund. 38. 
2 Saund, Webber v. Tyrrell. [2 A 


Cited for the Defendant, Cro. Car. 115. Hetley 111. 
I 11 Hanſon 
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291. Hanſon V. Fielding. 
SC St . . 228. 
Exemption, TIT LL by a Lay Impropriator for Tithes within the 
pai 6 B Pariſh, and As ies of Shilton and Barnacle in 
Poſſeſions of the County of Y/arwick. . 
St. John of 2 a . 
Jeruſalem. The Defendant, as to the Manor of Barnacle, by 
his Anſwer inſiſts, that the Manor was Part of the 
Poſſeſſions of the Priors of Saint Fohn of Jeruſalem, 
whoſe Poſſeſſions were exempt from Payment of 
Tithes quamdi propriis Manibus, &c. then ſets forth 
the Stat. 31* Hen. 8. with the Clauſe of Diſcharge, 
and alſo the Stat. 32* Hen. 8. whereby theſe Priories, 
with all Privileges, &c, were veſted in the Crown; 
and that no Tithes in Kind had been paid for this 
Manor. 


Upon the Debate of this Exemption were cited for 
the Plaintiff, Lib. 2. 47. . Cro. Fac. 5 7. Moore 913. 
Degge 346. — For the Defendant, Dyer 277. b. 
Bridgm. 32. Latch 89. Sir M. Jones 182. Ray. 225. 
Daniel Vicar of Bengo in Com Hertf” v. Sir J. Gower, 

Trin 1687. 


The Court ſeemed all of Opinion, that it was a 
good Diſcharge ; but the Plaintiff, after, failed in 
making out his Title, and the Bill, upon hat, was 
diſmiſſed. 


—— — 
; wi 


De 7. erm. Paſche, 1726. 


The Attorney General at the Relation of 292. 
Saint Johns College in Cambridge v. 
The Town of Shrewsbury, 


ING Edward the Sixth by Letters Patent erects Touching 

LY. a Free-ſchool in Shrewſbury, and gives the Bai- Ader 
lifts and Burgeſſes Power nominandi & appunctuamdli the School at 
a Schook-mallin and of making Laws corcernen & of Royal a 
tangen Ordinem, Gubernationem & Directionem Pæ- Foundation. 
dagogi, with the Advice of the Biſhop of Litchfield 

and Coventry, and alſo for the Preſervation of the 
Revenue, &c. 


Queen Eliæabeth, Anno 13* Regm, increaſes the 
Revenue of the School, in Conſideration whereof the 
Bailiffs and Burgeſſes agree to ſuch Ordinances as Mr. 
Aßbton (then the Head Maſter) ſhould, with the Ad- 
vice of the Biſhop, make; who did aceordingly make 
ſeveral relating to the Diſpoſition of the Revenues and 
Qualification of the Maſter. 


Anm 20 Elis. the Bailiffs and Burgeſſes made By- 
laws, the ſeventh and eighth of which were, That 
«© upon every Vacancy of a Maſter the College ſhould 
c elet and nominate a proper Perſon (qualified as 
« by Afbron's Ordinance) to the Bailiffs, who ſhould 
« nominate ſuch Perſon: But by the eighth By-law 
had Power to approve or difapprove. And by Inden- 
ture 20 Els. between the Bailiffs and Burgeſſes and 
the Biſhop of Lizchfield and the College, they cove- 
nant to perform the ſaid By-laws, and enter into 
Bond of one thouſand Pounds for that Purpoſe ; and 
this Method of Election had been obſerved for one 
hundred and fifty-two Years, without any Interrup- 
tion till lately. 
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And now upon an Information by the Attorney 
General at the Relation of the College of Saint John, 
to compel the Town to nominate according to the 


By-laws and Uſage, 


"Caſe inParl, It was firſt objected by the Court, that by the Let- 
mY 1 ters Patent of Edward the Sixth, He being the Foun- 
4 Mod. 106. der, is conſequently Viſitor, and the Decree now 
81 zelne. Prayed is interfering with the viſitatorial Power, and 


. the Crown can viſit only under the Great Seal. 


Uſes 157. * 
yo 13, But upon the ſecond Hearing the Court thought 


Comberb. there was no Weight in this, but that the Court 
” might proceed to eſtabliſh this as a Charity. 


 2dly, It was objected that the Power of nomina- 
ting by the Letters Patent of Zdward the Sixth, was 
veſted in the Body as a Truſt or naked Authority, and 
therefore could not be delegated. 


To which it was anſwered, that this was not a to- 
tal Delegation of the Authority, but only a Regula- 
tion to prevent Confuſion, as in the Caſe of Corpo- 
rations, Lib. 4. To which it was ſaid, that the ſame 
Objections might be made as to this; and the Uſage 
of two hundred and fifty-two Years did much corro- 
borate this Caſe; and of that Opinion was the whole 
Court, and decreed for the Plaintiff. | 
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Bridges v. Mitchell. June 18. 293. 


HE Bill ſets forth, that the Plaintiff and De- The Statute 


fendant many Years ago were Partners as Mer- 2 
chants, and that upon ſettling Accounts between by one Part. 
ner tO A 


them in 1701, there was due upon the Balance of brought by 
that Account, from the Defendant to the Plaintiff, another for 


, L the Balance, 

one hundred and ninety Pounds, and prays a Bio- and an Ac- 
count and 

very, an Account and Satisfaction. rel 


The 8 pleads to ſo much of PE Bill as 
ſeeks an Account and Satisfaction, that it appeared 
upon the Plaintiff's own ſhewing, that the pretended 
Balance was due above twenty-four Years before the 
Filing of the Bill, and that in all that time he never 
commenced any Suit for it; and alſo pleaded the 
Statute of Limitations. 


And per totam Curiam, the Plea was allowed on 2 Vern. 276. 
the long Acquieſcence of the Party; and after ſuch 
a Length of time without Suit, it ſhall be preſumed 
K k k the 


4, 1726. 
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the Balance was ſatisfied: And the Court ſeemed to 


think this was not a Merchant's Account within the 


Statute of L 


th others 


* 
- 


WI 


238.8 
8 
3 8 
32 8 
2 8 . 
S528 
2 2 8˙8 
53 
2 
£885 
E828 
13 85 
3335 
33 — 2 
＋ 


% P 


- 
> 


: 


* 


— — —_——— * 
— — — — — — — ( x" n 
* r 3 E Rn 

— „* N as — GA — 


SSA —— S — — — — — 


D E 


— — . ——ʒñ 6 — AYPIPs<> So 


= 
SEE r 7 It — : 
: — — — — DS a> SSIS — — 
- \ = . _— : — = — — — — 2 — 


—— ͤ—ͤ—ũ— — 9 


D E 


Term. S. Michaclis, 
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Friday, October 28, 1726, This Day Sir Thomas 
Pengelly Knight, took his Place of Lord Chief 
Baron of the Court of Exchequer, in the room 
of Lord Chief Baron Gilbert, who died about 
the 4th of this Month, 


he. 
4 _ "= * — — ** 1 —_— 


* — 


Howell v. Lord Coningsby. Oct. 28. 294. 
A Defendant after Appearance ſtands out to a Se- Decree, 


queſtration for want of an Anſwer; upon Mo- — 4 lp 
tion the Bill was taken pro confeſſo, and then ſet down Ni where. 
in the Paper of Cauſes, to be heard ; and Yeſterday taken 1 
upon the Hearing the Queſtion was, whether the De- — — 
cree ſhould be abſolute, or only V. Barons Page ance. 

and Hale (then only in Court) doubted, and deferred 

giving Judgment on this Point, until the Lord Chief 

Baron came up; and this Day it was ſtirred again, 

when the new Lord Chief Baron and Page were of 
Opinion it ſhould be V/ only, (hbefitanter) : But 

Baron Hale, upon the Precedents produced, was clear 

that it ought to be abſolute. Which (I think) ſeems 


to be the better Opinion; for when a Bill is taken 


— —— 
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pro confeſſo after Appearance, it is giving time to a 


Defendant for no Purpoſe; for when he comes, he 
can be admitted to ſay nothing. Baron Page made 
a Difference ariſing from the,quick Proceſs againſt a 
Peer, which is not in the Caſe of a common Subject; 
but the Reaſon has but little Weight (wt videtur ). 


295- Watts v. Robinſon. Oct. 29, 1526. 


— 74 WAS outlawed, and by an Inquiſition taken 
found poſ- * thereon it was found, that he was poſſeſſed of 


ſeſſed of a 1 * , 
Term, but a Term for Years in jure Loris; after his Deceaſe 


he dies be- A /endition! exponas iſſued, and the Term was fold. 


fore it is ſold 
by a Vendi- 


non expo. Now the Widow moved that the might be at Li- 
Widow let berty to plead to the Inquiſition, which was granted; 
. although it was objected in Behalf of H. the Pur- 
the Purcha- Chaſor, that he had purchaſed under the Sanction of 
1 the Court, had ſince brought an Ejectment, which 
was defended by her, that ſhe had brought a Writ 
of Error, and alſo a Bill in Chancery relating to this 
Matter : But per Curiam, Though ſhe has been wrong 
adviſed, we will not deprive er of the Liberty of 


pleading now. 


Wovember 3, 1 WY Baron p 408 appointing a Judge 
of the King's Bench. 


- ** N OA, A Queſtion aroſe, whether the Attorney 


Juror, 


Whether General upon an Information . tam, &c. could 
one can be withdraw a Juror. 

withdrawn 

by the At- 

torney Ge- 


Upon an Information in the Attorney. General's 


neral in an 


Information Name any it was admitted he could enter a /Vers 


Qui tam. 
2 Keb. 506, pl. 81. 1 Inſt. 139. 2 Shore 487. 18 Eliz. Ch. Stat. 6 Geo. c. 21. ſ. 41. 
1Vent. 28, Raym. 84. 2 Ro. Abr. 679. p. 10. Kelyng 25, 6. 

proſ” 


% 
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to withdrawing a Juror. 


1 Inſt. 139. was mentioned for the Defendant ; 
but to that the Attorney General ſaid, it related only 
to Actions qui tam, not to Informations; and in theſe 
Informations the Attorney General only joined Iſſue. 
Baron Price, Nothing but the Practice of the Court 


can juſtify that, which is only to fave the King's 


Right“. 


November , 1726, This Day Sir Laurence Carter 
and Sir John Compns came up as third and fourth 


Barons of the Court; ſo that at this time the 
Court conſiſts of 


Sir Thomas Pengelly Knt. Lord Chief Baron, 
Sir Bernard Hale Knt. 
Sir Laurence Carter Knt. Barons. 


Sir John Comyns Knt. 


Rex v. Clarke. Nov. 11, 1726. 


P4 UNCEFORT, Caſhier of the Exciſe, imployed 
- Micholas Clarke as his Bill-man to receive Mone 


proſ” upon that Information, which in effect amounted 


Extent in 
Aid ſet aſide, 
Y the Crown's 


ariſing by the Revenue of the Exciſe, and took a Debt being 


ig, 


Bond from him to account and pay what Money he E 
ſhould receive of the Revenue Money, and alſo on 


his own private Account. 


In 1724, Clarke was called upon to account to the 
Commiſſioners of the Exciſe, and being in Arrear 
one thouſand eight hundred Pounds, he applied to 


* 9uere the Reſolution in Gravenor gui tam v. Bene, May 17, 1726. And 


Farewell qui tam v. Norris, when Lechmere was Attorney General, Trim. 11 


Fac, 1. rot. 5. & 42, Bede qui tam v. Brown & Drury. 
LI1 Pauncefort, 


"IEC 


—_ 
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Peuncefort, to help him to the Money to anſwer the 
Demand; and Pauncefort did, by Mr. Georges, pay 
the whole Money to the Commiſſioners, and took a 
Bond from Clarke to him for that Money. Mr. 
Pauncefort, after, dies; and Mr. Georges, one of the 
Executors of Mr: Pauncefort, makes an Affidavit that 
he (Clarke) had not paid the Money due to his Ma- 
jeſty, that the ſame was unpuid, and in Danger of 
being Ii, and thereupon obtains an Order for an 
immediate Extent againſt Clarke. 


Now this Day we moved to diſcharge the Order ; 
firſt, Becauſe the Afﬀidavit upon which it was granted 
was fallacious, {or that it only ſaid he had not paid, 
Sc. 2dly, That the fame was unpaid, but not ſaid 
to the Crown; 3dly, In Danger of being loſt, but 
not ſaid to the Crown. And by our Affidavit it ap- 
peared as above, that Georges himſelf had paid the 
Money to the Crown, that nothing was in Arrear to 
the Crown; for, as appeared by Certificate from the 
Exciſe Officer, Paumceſfort had his Diſcharge, and all 
his Bonds and Securities delivered up ; and therefore 
there was nothing to found this Extent upon. And 
laſtly, That any Benefit Paumcefort or his Executors 
might have by the Prerogative Proceſs, was waived 
by taking a private Bond from Clarke for the Pay- 
ment of the Money; and of this Opinion was the 
whole Court, and diſcharged the Order for an Ex- 


tent, 


But nota bene, upon Mr. Attorney General's Re- 
queſt they declared it ſhould not be a Rule, that a 
Debtor of the Crown (though the Crown Debt was 
ſatisfied) ſhould not have the Benefit of the Crown 
Procels to reimburſe himſelf, though it could not be 
granted under the Circumſtances of this Caſe. 


1 The 


* 6 5 
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The Attorney General v. Burges. 298. 
Nov. 29, 1726. 


Ul PON an Information by way of Devenerunt for Partners 
the treble Value on the Stat. 8* Anne, for aun 

Goods that came to the Hands of the Defendant, the Crown 

knowing they had not paid the Duties: It was de- gang any 

termined at the Trial at the Sittings by Lord Chief pus for the 

Baron Pengelly *, that if ſeveral Perſons were con- — 55. 

cerned, either in Partnerſhip or otherwiſe, yet the 

Crown might come againſt any one of them for the 

whole Penalty, it being in Nature of a Tort, and 

not a Contract, as in Caſes of Tort a Subject might 

come upon any one concerned in the Tort: And it Proof need 


ly be, that 
was alſo reſolved, that on ſuch an Information there che Goods 


was no Neceſſity that the Goods {ſhould be proved to ame into hs 
come actually into his Hands, if they came into his into his A- 
Power, or into the Cuſtody of any Agent of his, or fen“ Cu- 


ſtody. 
to any Perſon by his Direction. K 


The Attorney General v. Weeks, 2099. 
Dec. I, 1726. 


| oN an Information in Debt for Non- payment Upon an In- 


. k | * . formation in 
of Duties, it was laid in the Information, that pn. for 


the Defendant imported the Goods 1 2* Geo. — The Nen-pay- 


Plaintiff gave in Evidence an Importation in April Duties. 
1719. | 


| ; In this Caſe two Objections aroſe, firſt, Whether 
they could be permitted to give Evidence of Impor- Co. El. 660. 


* In the Caſe of The Attorney General v. Carbeld, Feb. 13, 1732, An Infor- 
mation of Devenerunt was tried before Lord Chief Baron Reynolds, who was of 
the ſame Opinion. 

But zeta, the King can have but one Satisfaction. 


tation 
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tation at any time before the Day laid in the Infor- 
mation. 


2dly, Whether any Perſon can be charged on ſuch 
an Information in Debt for the Duties, but the actual 
Importer. 2 


At Gen v. Jo the firſt Objection it was anſwered, and reſol- 
el by the Lord Chief Baron, That this might have 
Y. Gilbert. been made eaſy to the Defendant by Application to 


_ D. 


Tewers & the Court, who would have made an Order for con- 
rs! >< fining the Evidence to a cermin time; and the Chief 


The Day laid Baron thought the Caſe in Cro. Els. 660; not to be 


is not mate- 


rial, Law; that the Day is not material, and conſtant Ex- 
perience had — this Practice. 


Aud erer, Toi Ga Objection, Though upon a Devene- 
Perſon e 74717, Which is a criminal Proſecution, every Perſon 
Goods come to whoſe Hands the Goods come may be charged, yet 
— Fox — in Debt, the Perſon to be charged as Importer muſt 
Duties, have fuck an Intereſt in the Goods, as to be liable to 
pay the Duties, and it will not extend to a mere Agent 
or Servant; but if he is jointly intereſted with ano- 
ther, the Crown may recover the Whole againſt one ; 
as in caſe of ſeveral Obligors in a Bond, the Obligee 
may ſue one or all, though he can have but one Satiſ- 
* faction. A Factor for a Perſon abroad is in this Caſe 
ha undoubtedly liable, becauſe the Crown cannot get at 
ws 2 the Principal; and a Factor for a Merchant Here has 
porter. ſome ſort of Intereſt in the Goods, and has ſome 
Share and Allowance for his Factorage, and has a 
ſpecial Property in the Goods; he is to take the 
Goods and pay the Duties, and therefore muſt be 
taken to be the Importer; alter in cafe of a mere 

Agent or Servant. 


The 


... 
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4 be Attorney General v. Jewers Bort. 300. 
Dec. 2, 1726. 


Coram Lord Chief Baron Pengelly, 


JNFORMATION of Debt for the Duties; it was Information 
objected as to Part, ſci the French Wines com- Yet er 
ing Rom Holland, that they are prohibited and for- French 
feited, and ſo no Duties are payable, Simms v. Ken- 
niſon. But per Lord Chief Baron, After a Seifure is 

made the Crown cannot make an Election, becauſe 

the Right is attached in the Informer as to his Share; 

and this 1s not an abſolute Prohibition, but a Prohi- 

bition /zb modo, as in caſe of Brandies had been re- 

ſolved ſince the Caſe of Doe qui tam v. Cooper, Mich. 

q* — Neo. 


At the Sittings at Serjeants Inn. 


Rex v. Bowling. N 30m. 


OI W. LI N G became Surety with cock on his ob- . 
ail no 
taining a Writ of Delivery tor a Ship, and en- iſue but tor 
tered into a Recogniſance for that Purpoſe, accord- * Hebt origi- 
rally due to 


ing to the Courſe of the Court. the Crown' ; 
Bowling (after a Scire facias on the Recogniſance 
againſt him) takes out an Extent againſt himſelf to 
find Debts; and upon Inquiſition it was found, that 
Harriſon was indebted to Sandys in two had and 
twenty Pounds for Goods id and delivered, and 
that Sandys had, three Days before the Extent, by 
Deed Poll aſſig SS this Debt to Bowling for a valua- 
ble e e ; and the Inquiſition concluded, 
that die captionis Inquiſition Harriſon indebitatus e. a ie 
ps m m to 
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Carth. 6. 
Show. 4. 
Skin. 264. 


to Bowling i in two hundred and twenty Pounds upon 
that, Bowling, upon making an Athdavit that this 


Debt was really and bon fide due to him, obtains 
an Extent againſt Harriſon. 


And this Matter coming before the Court on the 
Maſter's Report, wherein it appeared that no Evi- 
dence was given upon the Inquiſition, that any Debt 
was due from Harriſon to Sandys, and that the Soli- 
citor for Bowling had only ſworn, that the Conſi- 


deration of the Aſſignment from Sandys to Bowling 


was a promiſory Note to the beſt of his Remembrance : 
I now moved that the Extent againſt Harriſoan might 
be ſet aſide, becauſe it appeared that there was no 
original Debt due from Harriſon to Bowling, as the 
Rules of the 15 Car. 1. direct; upon which Reaſon 
the Extent was diſcharged. I alſo objected, that the 
Intereſt of Bouling by the Aſſignment from Sandys 


was only an equitable Intereft, and that * Debts in 


Equity cannot be ſeiſed upon an Extent : But in hes 
the Court would give no Opinion. 


* Vide Hard. 498. The Attorney General v. Sir Geo. Sands, Truſts To be found 


by Inquiſition. 2 Jent. 310. con. Q. Hard. 436, 466. 


. 


D E 
Term. S. Hilarii, 


1726. 


The Attorney General v. Flower. Zos. 


Tried at Yefminſter before Lord Chief Baron Pen- 
 gelly, Feb. 14, 1726. 


NFORMATION by the Attorney General on the Information 
Stat. 8* Anne, cap. 7. ſect. 30. for aſſiſting, &c. 3 e te. 
in unſhipping of Wines, whereby the treble Value is aſfiſting in 
forfeited : The Defendant pleads Not guilty. Mora, Win 
The Information was, That the Defendant tempore 1 hom 
Exonerationis fuit Opitulator vel aliter Particeps, An- 88 
glice, otherwiſe concerned in Exoneration' predit?, 
Se. The Words of. the Statute are, . The Perſons Poſt Pl. 31 8, 
« who are aff, ing or otherwiſe concerned in the unſhip- 383. 


$0 ping, &c." 


Upon the Evidence it appeared, us the Defen- 
dant had been preſent and aſſiſting in unſhipping two 
Parcels of Wine, but that he afterwards went away ; 
and before he went commanded his Servant eve 
(che Witneſs) to ſtay and aſſiſt in getting other Parcels 
of Wine into the Cellar, which aiterwards came 1n, 
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and the Servant Were did accordingly aſſiſt, Se. but 
the Maſter (the Defendant) was then at Andover, 
about forty Miles diſtant from Pites Deep in Hamp- 


ſbire, the Place where the Wwme was run. 


Mr. Attorney General infited this was ſufficient 
Evidence to bting the Defendant within the Act as 
to the two laſt Parcels, and was within the Words 
« otherwiſe concerned; or elſe thoſe Words would 
amount to no more than the Word aſſiſting. But we 
for the Defendant inſiſted, that the Act extended only 
to thoſe who were actually preſent at the very AF of 
unſhipping, and never intended to puniſh any Per- 
ſons To thoſe with ſo ſevere a Penalty; and the 
Words otherwiſe concerned related to ſuch who were 
preſent giving Orders and Directions, but did not ac- 
tually ffi}. And the Conſtruction contended for by 
the Attorney General would render the ſubſequent 
Words, or to whoſe Hands they ſhall knowingly come, 
totally uſeleſs: And of this Opinion was the Lord 
Chief Baron, eſpecially as it was laid in the Infor- 
mation. And upon the Chief Baron's declaring his 


Opinion only as it was laid in the Information, vis. 


tempore Exonerationis, &c. the Attorney General agreed 
the Defendant ſhould be * as to the two laſt 


Parcels. 


Piper v. Thompſon. Jan. 27, 1726. 
8 CIRE facias upon a Recognifance againſt the Bail; 


the Sci. fa. reciting the Record was in hac parte, 
whereas againſt the Bail it ſhould have been in ea parte. 
dt was moved to amend upon theſe Authorities, 1 Sa/k. 
51,52. 1 Roll. Abr. 797. Stat. 8* Hen. 6. cap. 15. 
but wag denied per totam Curiam. 2 Salk. 59g. Hil. 
3* Anne in B. R. Brewſter v. Wells. 


p 


DE 


Term. Paſchæ, 


1727. 
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Binſted v. Collins. May 6, 1727. 304. 


IBEL in the Spiritual Court againſt Binſted, Probibidat 
| Churchwarden (but it did not appear he was * — —_ 
ſo in the Proceedings) for breaking an Hole in the puniſh a fins 
Church Wall, and cutting down the Boughs of a the Body 
large Yew-tree in the Church- yard. Mota, There &, on An 
was a Decree in the Spiritual Court for twenty-ſix does not bin- 
Pounds Coſts preter feod Monitionis & Execution Kit. 


No upon ſhewing Cauſe why a Prohibition ſhould 
not go, it was inſiſted againſt a Prohibition, that this 
was a Matter proper for the Juriſdiction of the Spiri 
tual Court, and that a Man may be puniſhed for the 
ſame Fact in different Reſpects, and cited Sa/k. 547. 

I Sid. 281. Goldſb. 113. Godb. 259. That the Par- 
lon had a Freehold in the Church-yard for the Be- 
nefit of the Church. 2 Bulft. 279. 1 Ro. Rep. 255; 
oy 104. 


Nun For | 
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For the Prohibition it was ſaid, that the Parſon 
has the Right or Remedy as well as the Freehold, 
and conſequently might have an Action; 2 C70. 367. 
Bro. Treſpaſs 210.---That it was not too late for a 
Prohibition, even after Sentence, if the Proceedings 
are Coram non fudice, Mey 137. C. Elis. 178. 
Het. 94. | | A 


Per Curiam, The Ordinary cannot puniſh a ſingle 
Treſpaſs committed on the Body of the Church, 
which does not hinder the Service, which is the Cafe 
the Statute of Circumſpectè agatis---De Eccleſia diſca- 
operta extends to, and which is not alledged in the 
Libel: The Rector, who has the Freehold in him, 
has a Right to bring his Action, and therefore it 
would be hard to ſubject this Man to a double Probe- 
cution; and the Expenſæ here (though properly Coſts) 

are in the Nature of Damages. But the Plaintiff 
might, if he thought fit, declare in Prohibition. 


zog. Idle qui tam v. Vanheck. May 16, 1727. 


Information INF ORMATION upon the Stat. 1 2 Car. 2. C. 18. 


for i t : 8 

ing Goods 1 / 4. for a Ship forfeited by bringing over Goods 
fromRoteer- from Rotterdam, not being the Place of their Growth. 
ing the Place 

of their 


3 Upon the Trial the Defence was, That theſe Goods 
Whether Were brought either by the Paſſengers, or the Mari- 
Notice in ners, Without the Knowledge or Privity of the Ma- 
is neceſſary {ter ; and therefore it would be hard to ſubject this 
to be proved. Ship to a Forfeiture by an Act he could not help, 
and much harder upon the Defendant, who was the 

Owner, that he ſhould loſe the Ship, and cited the 

Stat. 27 Ed. 3. cap. 19. 38? Ed. 3. cap. 8. 

e But 


8 ——_—_— 
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But Lord Chief Baron Pengelly ſaid, that his (then) 
preſent Thoughts were, that Knowledge in the Maſter 
was not neceſfary, for the Act is an expreſs Pro- 
hibition without any Limitation or Reſtriction, and 
the Fact proved comes directly within the Deſcrip- 
tion of the Act, the Forteiture is upon the Goods 
themſelves, and not upon the Perſon, the Intention 
of the Law was the Support of Trade, and therefore 
we may preſume it was, that all Perſons ſhould take 
the utmoſt Care that Trade ſhould be carried on 
without any Fraud. The Owner is to take Care what 
Maſter he employs, the Maſter what Mariners, and 
what Paſſengers he takes in; and being Exercitor 


Iavis, and having the intire Controul of the Ship, 


he may ſearch and examine, where, and when he will, 
and no Damage accrues to the Owner ; for he may 
recover againſt the Maſter for the Ship forfeited by 
his Default; and (as He then thought) the Maſter 
might, againſt * a Paſſenger who created a Forfeiture 
by his Act: And there is the more Reaion he ſhould 
ſuffer by this, becauſe he has the Benefit of the 
Freight of theſe very Goods which occaſioned the 
Forfeiture. The Maſter is to report, and therefore 
he is obliged to ſee what he does report. 


There was a Caſe cited, Fo/ter qui tam v. Phillips, 
in an Information on the ſame Statute, Tin. 1722, 
where it was ſaid the then Lord Chief Baron was of 
the ſame Opinion. 


Nota, Aﬀterwards it appeared it was not neceſſary 
to determine this Point, which the Chief Baron would 
have reſerved to the Defendant for the Opinion of the 


Li. 3. Rideway's C. F. N. B. 130. b. If a Man committed eſcapes, the 
Gaoler ſhall anſwer to the Party, and ſhall have an Action againſt the Priſoner 
tor Damages. 


Court, 
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Court, fe for the Jury found the Defendant had aQual 
Knowledge of the Goods. 


Iota, A new Trial was moved for in this Cauſe 
June 11, 1727, and upon that Motion all the four 
Barons were of Opinion, that Wotice in the Maſter 
was not neceflary to create a Forfeiture upon this Act 
of Parliament: Though, for a ſinall Matter, they 
thought it would be hard that a Ship ſhould be con- 
demned. 


Cited by Baron Comyns, Maline's Law Mercatoria, 
edit. Fac. 1. Stat. Stap. r 3. cap. 19. By the 
Chief Baron, Malloy 204, 209, 10, 11, 12, 23, 24. 
I Sid. 298. Huſey v. Puſey. 


* Greeby qui tam v. Palmer, Feb. 13, 1733, Lord Chief Baron Reigno/ds put 
this Point upon this Diſtinction, whether G³³⁴ ſo brought were Part or not Part 
of the Cargoe; and therefore if Mariners or Paſſengers privately bring over a ſmall 
Parcel of Goods, that is not to be looked ta the Cargoe, and it 
would be hard the Ship ſhould be forfeited for that. 


D E 


D E 
Term. S. Trinitatis, 
1 1727. 


Rex v. Bulle) &Blommart. June 3, 1727. 306. 


ENRY BULLEY was indebted in three hun- Upon taking 
= dred and ninety-five Pounds ſeven Shillings and — 
fix Pence to Blommart before April 1727, and Blum. Extent, a 
mart was alſo bound with him to the Crown, to the 2 
Value of three hundred Pounds, in Conſideration . 
whereof Bulley, by two Bills of Sale of the 8th and _ hp 
24th of April 1727, aſſigned to him ſixty Hogſheads 
of Tobacco, which was to pay him for' the three 
hundred and ninety-five Pounds ſeven Shillings and 
ſix Pence lent by Blommart; the Remainder to con- 
tinue in his Hands to ſecure him a 


Ee in gainſt the Bond 
wherein he was Security for Bulley. 


Upon the 27th of April an Extent iſſued againſt 
Bulley, upon which (by Warrant from the Sheriff) 
the Officer broke open the Door of the Cellar where 
Blommart had lodged forty of the Hogſheads of To- 
bacco, and ſeiſed them for the Crown. 


OOo | Blommart 
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Blommart was adviſed to make the beſt Inquiry he 
could, when the Inquiſition would be taken on the 
Extent, and N he did, in order to give 


Evidence that theſe Tobacco's were not now the Pro- 


perty of Bully, but, before the Extent, were conveyed 


to him for a valuable Conſideration ; As it appeared 
by the Affidavits, the Secondary of the Compter in 
Wood-flreet, and his Clerk and other Officers, had 
been guilty of great Shuffling and Evaſions, to pre- 
vent Blommart from knowing the Time and Place of 
executing the Inquiſition ; and this was not contra- 
dicted by any Affidavit on the other Side; therefore, 
upon this Fact we moved to ſet aſide the Inquifition 


% irregularly taken, that we might have an Oppor- 


tunity to aſſert our Property, and not be put to the 
Expence, Difficulty and Hazard of pleading our Pro- 
perty, and inſiſted on the Statutes 34 Ed. 3. c. 13. 
36 Ed. 3. c. 13. 19 Hen. 8. c. 8. 2 3% Ed. 6. 


c. 8, All which Statutes (though they related to Free- 


holds and Chattels real) ſhew the Care of the Legiſ- 
lature, as to the Property of the Subject, and that 


Inquiſitions aught to be taken openly, and not pri- 


vily; and the Stat. Ed. 6. implied (at leaſt) that the 
Subject had a Right to have his Property found on 
an Inquiſition. - And we alſo inſiſted much on the 
Form of the Writ of Extent---that the Sheriff was 
to inquire per Sacramentum, &c. & omnibus aliis viis, 
metiis & modis, &c. 


Mr. Attorney General, in Anſwer, admitted the 
Facts as alledged in the Affidavit, but inſiſted that 


the Party had no Right of being permitted to give 


Evidence in this Caſe, but ought to reſort to a Plea 
of his Property; firſt, Becauſe this has not been the 


Practice; 2dly, Nor uſual to give Notice of execu- 


2 ting 


8 


De Term. I. Tinitatir, 1729. 
ting theſe Inquiſitions, this being only in Nature of 
an Office; 3dly, Admitting it to be irregular, yet 
that is not a ſufficient Reaſon to fet aſide the In- 


qu tation. 


But per totarm Curiam, The Extent and Inquiſition 
ought to be ſuperſeded (the Return of the Extent be- 
ing out) with 2 to take a new Extent of the 
ſame Date as the | 
Statutes cited, though they related only to Freeholds 
and Chattels real; and alſo upon the mandatory Part 
in the Writ of Extent; and it is not enough to ſay, 
it has not been the Practice, unleſs it can be ſhewn 
that the Practice has been to the contrary ; and No- 
tice in this Caſe cannot be given, becauſe every body 
may be concerned, and therefore there is no body 
particularly to give Notice to; but if a Party is 
there, and offers Witneſſes to prove his Property, 
they ought by Law to be admitted; otherwiſe the 
Difficulty would be very great upon the Subject; for, 
firſt, Before a Plea he muſt give Security; 2dly, He 
can have no Remedy by Action againſt the Sheriff, 
(becauſe the Inquiſition has found the Goods to be 
Bulley's, which would ſkreen him againſt Blammart) 
or other Perſon, or any other Way; 3dly, He can 
have no Coſts or Damages, if he ſucceeds in his Plea, 
And it was obſerved, the Statute mentioned might 
take no Notice of mere Perſonals at that time, be- 
cauſe they were of little Value, but have, ſince, been 
much increaſed. | 


and laid great Streſs upon the 


Nota, That in a Commiſſion of Lunacy there are 
the very ſame Words in the Writ of Inquiry, as in 
this Caſe, and now it is uſual to give Notice there: 
And the Lord Chief Baron thought they ſhould go 
as fat as they could in this Caſe; for this is a * 

e 


236 De Term. F. Trinitatis, 1727. £ 
the King had not at Common Law, bat by the Stat. 
33 Hen. 8. and faid, he himſelf had attended on 


Inquiſitions on Outlawries, and on Elegits. 


3% The Attorney General v. Jackſon. 
June 19, 1727. 


Information INFORMATION on the Act of Navigation for 
of Naviga- I importing Tea from Ofend: The Fact inſiſted 
ning Te on by the Defendant was, that the Veſſel was bound 
fromOftend. to Liſbon, but came into the Port of Cowes to mend 
her Bowſprit, where ſhe was ſeiſed by the Officers; 
and after ſuch Seiſure, and when the Ship was in 


their Poſſeſſion, ſome Goods were run by the Sailors. 


It was admitted by the King's Counſel, that if the 
Ship had been ſeiſed before ſbe came into Port, fuch 
Running would not have ſubjected the Ship to a For- 
ſeiture: And the Chief Baron was of Opinion, that 
this was not an Importation within the Act, and that 
ſuch Running would not amount to a Forfeiture, be- 
cauſe after the Seiſure the Ship was under the Power 
and Controul of the Officers; but the Jury gave a 
Verdict for the Plaintiff, thinking he coming into 


Caves only a Pretence; and he Hine after decla- 
red the firſt Intent. 


308, The Attorney General v. Browſe. 
June 24, 1727. 


Information INFORMATION upon the Stat. 125 Car. 2. c. 32. 


on Stat, 12 
Car. 2. for 1 for carrying Wool aboard in order to export; 


exporting which Information was laid in Middle eſex : It was ob- 


Wool, ma 


dune ay jected for the Defendant, that it ought to have been 
cunty, | laid 


# . 
o 
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laid where the Offence was committed, or where 
the Party was apprehended, per Sect. 1. & 5. To 
which it was anſwered, firſt; That the Precedents all 
run otherwiſe ; 2dly, The Stat. Fac. 1. ſays, that In- 
formations ſhall be brought in the proper County, 
and not elſewhere ; the Words in the Tot Car. 2. 
are only. * ſhall or may, &c.” ſo that they are only 
in the Affirmative, and do not repeal the Stat. Fac. 1. 


Lord "Chief Baron : The Stat. Fac. 1. does not ex- 
tend to any Offence created fince ; (vide Salk. Title 
Informations) and therefore it muſt now ſtand on the 

Stat. Gar. 2. there are no negative Words in it, ſo it 
does fibt take away the Prerogative of the Crown to 
lay it Any where; and this, at the Common Law, 
would be tranſitory, and over-ruled the Objection. 


But grere the Inference from his Premiſes. 
At the Sittings in Serjeants Inn in il 
1.  Fleer'Street, | 
Duornbagb v. Hariſborn. 3009. 


ILL for a ſpecific Performance of Suit to the Bill for Suit 


Court of the Plaintiff's Manor was immediately 5 Mr dif 
diſmiffed, as being proper at Law. „ 
| KG ; | farm Rent, 

There was the like Diſmiffion inter Sir William gndgw 


a Silver, as 
Pynſent and Skillings, the Bill being for a Fee. farm proper ar 
Rent, or Law-day Silver of thirteen Shillings and fou 
Pence, payable at the Plaintiff's Court Leet, or at 


the Tourn of the Hundred of Stymmonbourn. 


* 


Ppp | At -' 
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At the {ame WORRY | 


510. 5 v. The Duke of Kingſton: 


WM BILL was preferred by the Reder of Fledborough 


Glebe, and X in the County of Morting bam, firſt, for Tithes ; 
Common. 2dly, for Glebe; 3dly, for Right of Common. 


To the firſt the pet dan inſiſted u pon a Modus 

of forty Pounds per Annum, although = Lands nom 

are not above four hundred Pounds per Anni. To 

the ſecond, That the Plaintiff had never had any 

Poſſeſſion, though he produced an ancient Terrier of 

1645, ſpecifying his Glebe ; and the ſame Anſwer as 
to. the third, and that both were proper at Law. 


Per Curiam, We will retain the Bill until the 
Plaintiff has, by Action, aſcertained his Title at Law, 
(though nata, he had prayed a Commiſſion as to the 
Glebe and Comme) pu; though the Modus ſeemed 


void, as being too rank; yet they would. not decree 
the T * until the other Points were ſettled at 
Law * 


|  ® Between Chamberlain Reftor 0) Braybroke in the County of Nottingham and 
Spencer and about forty others Defendants, for Glebe, Common, and Tithes : The 

| e upon Bill and Anſwer were almoſt exactly the ſame as this of Sweetapple and 
The Duke of Kingſton, which being cited, the Court inclined to follow the ſame 


Rule; but the Plaintiff agreed to have his Bill diſmiſſed as for the Glebe and 
Common, November 4, 1731, OY 


— - 


At the ſame Sittings. 


Gweavas v. Kelynac and above one hun- 
dred more Defendants. 


311. 


. a Ox 24 ; 
Bir. ber Tithe of Fiſh according to the Cuſtom 5 Bill for 
the Plaintiff in his Bill ſet forth a former De- Tithe of 
cree eſtabliſhing this Cuſtom: in the Pariſh tempore ante pl. 69, 
Car. 2. And though there ſeemed to be no Evidence Fot Fl. 333. 
by the Defendants againſt the Cuſtom, and the Plain- 
tiff had the former Decree ſigned by above one hun- 
dred and thirty Pariſhioners, teſtifying their Acqui- 
eſcence/in the Decree ; yet the Court ſent the Plain- 
tiff to an Iſſue: Reluctante Baron Hale. 


— 
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Ter erm. 8. Michaels, 


| TY ; 3 f , 
312. Bilſon v. Saunders. Oct. 26, 1727. 
From what ILL by Infants for Legacies againſt the Exe- 


time a Le- 


gacy ſhall cutor, and alſo for Intereſt _ the Death of 
= Inte. the Teſtator. 


The Defendant by his Anſwer inſiſted, that he was 
always ready to pay the Legacies, but did not know 
| Who to pay them to, ſafely ; that he ought not to 
pay —— becauſe, though he had eleven hundred 
Pounds Bank Stock from the "Teftator's Death fill 
remaining Stock, that it was, at the time of the Te- 
ſtator's Leath, one hundred and fifty Pounds per 
Cent. and at preſent was only one hundred and thirty 
Pounds per Cent. and with the other Aſſets he had 
purchaſed other Stocks, which falling, he was ſo far 
from making Intereſt, that, even Part of the Princi- 
pal was loſt. 


ont of; But per Curiam, Payment of a Legacy into the 
RS e Hand of an Infant is a good Payment (Hentworth's 
a good Pay- Office of Executor and # the Defendant ought to 
16 IHII 3 have 


* 


* 


n 
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have done: 2dly, That wherever Legacies are de- 
viſed out of a real Eſtate, or there is other real fuf- 
ficient Fund to anſwer them, they ſhall carry Inte- 
reſt from the Death of the Teſtator, if no time is 
appointed for Payment; but upon the Authority of 
the Caſes following they decreed Intereſt to be paid 
from a Year after the Teſtator's Death. 2 Chan. Ca. 
15 2. 2 9alk. Tit. Legacy. 2 Vern. 745. 


241 


Thurkettle & Le v. Sir Humpb. Howorth, 313. 


Eodem Die. 


4 Prevailed on a young Woman to come and live Whether a 


* with him after the Death of his firſt Wite, 


Court of E» 
tO quity will 


take Care of the Affairs of his Family, &c. and vo- crm = vo- 
. luntary Deed 
luntarily, on the 15th of December 1722, executed a into Execu- 


Deed to her (mentioned to be in Conſideration of 2"; *fore 
the Party has 


five Shillings) to pay her a Rent-charge of fixty tricd to get 
Pounds per Annum, with a Clauſe of Diſtreſs in any 1 


of his Lands in Radnorſhire or Brecknockſbire, not ex- 


ceeding ſeventy Pounds per Aunum; or elſe that ſhe, * 


her Executors, &c. might ſue him, his Heirs, Exe- 
cutors or Adminiſtrators, for one thouſand Pounds, 
with Intereſt from the Date of the Deed : He after- 
wards diſcharged her, and ſhe intermarried with the 
Plaintiff; and the Defendant afterwards refuſing to 
pay any thing, and his Lands being incumbred, the 
_ Plaintiffs preferred their Bill to have the Benefit of 
this Deed, and that the Defendant might either pay 
the Arrears of the ſixty Pounds per. Annum, or the 
one thouſand Pounds with Intereſt. | 


The Defendant in his Anſwer inſiſted, that the 


Deed was made without any valuable Conſideration, 
and upon ſeveral other Matters, as that ſhe plundered: 
his Houſe, &c. But nota, he had no Proof in the 


Qqq original 


Law, 


De Term. J. Michaelis, 172). 


original Cauſe ; whereas it was proved for the Plain- 
tiffs, that he himſelf owned ſhe had ſaved him three 
hundred Pounds in three Quarters of a Year, and ſe- 
veral of his Letters ſhewed his great Fondneſs of 
her, and his Intention of Kindneſs to her; and his 
laſt Letter (when he quarrelled with her) had this 
Expreſſion in it That he had nothing now to do, 
but to pay the Money.” 


The Defendant preferred a Croſs Bill, ſuggeſting 
that the Deed was without Conſideration, that ſhe 
had executed a Defeaſance three Days after, and had 
got both the Deeds up by Stealth, and that ſhe had 
plundered him of a Gold Watch, Rings, &c. All 
Which Matters were denied by the Anſwer, and the 
Plaintiff had no Proof in the Croſs Cauſe, but that 
ſhe had been ſeen to wear the Watch, &c. which was 
admitted and accounted for. 


Upon hearing this Cauſe it was objected for the 
Defendant in the original Cauſe, that this Deed was 
merely voluntary, and that a Court of Equity would 
never earry a Deed into Execution, where there was 
a Remedy at Law, as there was here; for though it 
was alledged in the Bill, that the Lands were 10 in- 
cumbred that they could not tell where to diſtrain, 
yet there was no Proof thereof (as indeed there was 
not, but ſhould have been). 


But it was anſwered by the Counſel for the Plain- 
tiff, that this Deed, upon all the Circumſtances that 
appeared in the Caſe, could not be deemed merely 
voluntary; however, ſince the Defendant had brought 
a Croſs Bill, ſuggeſting (amongſt other things) that 
the had executed a Defeaſance, and praying 'to be 
reheved thereon, that the whole Matter was before 
the Court, and proper to be determined in a W 
3 0 


— 


— 


8 


— 
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of Equity; and they citecl the Caſe of "2 


Carey and 
S$trafford in this Court, 7 Feb. 1725, where Relief 
was granted in a Caſe of much the ſame Nature, 
though there was no Croſs Bill. 


But per Curiam, You ought to try firſt your Re- 
medy at Law, and we will retain the Bill in the mean 
time; But is there any Precedent of a Court of 
Equity's carrying a voluntary Deed into Execution, 
when-there is a plain Remedy at Law ? And the Caſe 
of Carey and Srrafford was a mere Fraud, for the 
Defendant pretended to ſettle Lands of twenty-two 
Pounds per Annum, when there were no ſuch Lands 
in Nature. Mata, Lord Chief Baron Pengelly and 
Baron Comyns were of this Opinion; but Baron Hale 
and Baron Carter doubted. 


| Odams v. The Duke of Grafton. 314. 


AN Action was brought by the Indorſee of a pro- 2 5 
miſory Note payable to AH. or Order, and it was — 


moved before the Trial, on Behalt of the Defendant, & produce a | 


that the Plaintiff might produce the Note, and leave Hand, it be. 


it with his Attorney, in order to be inſpected by the ft Evi- 
Defendant, his Attorney, &c. on a Suggeſtion that the Ground 
the Note was forged ; and it was inſiſted for the De- 
fendant, that ſince even a Bond, upon ſuch Motion, 
might be produced, much more might a Note : But 
it was anſwered by the Counſel for the Plaintiff, and 
| fer Curiam, Though a Bond might be produced, be- 
ing under Hand and Seal, yet that was upon this 
| Reaſon, that the Plaintiff declares upon it with a 
Profert in Cur” ; yet there is no Inſtance that in this, 
or ſuch a Caſe, a Plaintiff was ever obliged to pro- 
duce his Evidence of what is the Foundation of his 
Action; and the Statute 3* & 4* Ame, cap. 25 
makes 
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makes no Difference between theſe Notes and Inland 
Bills of Exchange, but in the Point of pleading; 
and there is no Inſtance ſince that Statute (which 
muſt have often happened) that ever ſuch a Motion 
was made, or granted; nor before that Statute, that 
ever a Bill of Exchange: was produced _—_ n 
"Motion." te 2 


315: C Wilkins V. Edſon Dec. 8, 1727. 


One in Con- [x Caſes of great Cotter pts, where the Party is 
piper. examined on Interrogatories, and denies the Con- 
amine Wit- tempt, the Court have given Liberty to the other 
tify his De. Side to examine Witneſſes to falſify his Examination: 
euarof the But nota, this is only in great Contempts (for the 
pt. 
Practice of the King's Bench and Common Pleas is 
otherwiſe), In the preſent Caſe, the Court gave Leave 

for Purcell (the Perſon in Contempt) to move for an 

Order for Liberty to examine Witneſſes on his Part, 


to fortify his Denial of the Contempt. 


DE 


D E 


Term. S. Hilarii, 


1727. 


— — — — 


6 — — ts wy 1 
* — _ 


* — 


Croſley v. Shadforth. Jan. 25, 1727. 316. 
BILL was preferred to have an Account of the Coſts not 
| Produce and Profit of Amterdam Subſcrip- 5 nate” 1 


tions, wherein the Plaintiff was to be concerned one — hy we 


fourth Part with the Defendant. Houſe of 
| | Lords. 


The Defendant alſo preferred a Croſs Bill for Al- 
lowance, and for an Account of ſome other Matters: 
A Decree was made in Feb. 1722, that the Account 
was referred to the Deputy, and the Coffs were re- 
ſerved until the Report came in. There were ſeveral 
Proceedings afterwards, and on the 21ſt Feb. 1725, 
the Deputy made his Report, that there was due to 
the Plaintiff one Pound ten Shillings and nine Pence, 
which Report was confirmed next Day, but no No- 


tice taken of Coſts ſince the firſt Decree. 


From this, and alſo from the original Decree and 
other Proceedings, there was an Appeal to the Houle 
of Lords, who ordered that the Deputy of the Court 
of Exchequer ſhould vary the Account as to one Ar- 
e ticle; 


FP 


** 8 


— — 
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| ticle ; but the Decree and all other Matters therein 
to be affirmed. 


This Day it was heard .upon the Report made, 
purſuant to the Order of the Houſe of Lords, where- 
by the Balance was ſwelled (to the Plaintift) to eighty- 
two Pounds; the Plaintiff now applied to the Court 
for Coſts, fince the Balance was conſiderably now on 
his Side, and ſince, by the firſt Decree, Coſts were 
reſerved : To which it was anſwered, that the Judg- 
ment of the Houſe of Lords was final and concluſive, 
and the full Satisfaction intended him by the Lords, 
ſince they took no Notice of Coſts in their Order “; 

which they probably would have done, if they had 
intended him any; for in the Appeal it was expreſſſy 
Ca. in Parl. alledged, that Coſts were reſerved; and this Court 


14 Song are now bound down, and have nothing to do but 
Skin. 514 to execute the Order of the Lords; and the Court 
10. ” accordingly refuſed to give the Plaintiff Coſts, Lord 


Chief Baron Pengelly, Carter and Compns contra Hale. 


317. Wickins v. Pratt. Jan. 26, 1727. ; 


The Court A Anſwer was put in to a Bill, which being in- 


will not give . . 6 
Leave to add ſufficient, Exceptions were filed; to which the 


or amend an Defendant ſubmitted, and put in a ſecond Anſwer ; 


Exception. 


after which it was diſcovered, that the moſt material 
Exception was not drawn according to the Words of 
the Charge and interrogatory Part of the Bill, of 
which the Defendant took Advantage, and in his ſe- 
cond Anſwer anſwered to the very Words of the Ex- 
ception 3 whereupon I moved for Leave to amend, 
or add an Exception; but per totam Curiam it was 
refuſed, there being no Precedent for it; and the 
Plaintiff might amend his Bill by varying only a 
Word or two from the farſt. 


* 9. The Caſe of Strong v. The Dutcheſs ef Marlborough, in Scacc', 
1 Wuthins 
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Nutkins v. Robinſon. Feb. 3, 1727. 3:8. 


F a Churchwarden makes up his Accounts, and How mas 
has them allowed at a Veſtry; it there is a Libel —_—_ 
againſt the Churchwarden in the Spiritual Court, re- ben bis 


Accounts 


lating to his Account, a Prohibition ſhall go. allowed by 
a Veſtr 


You 367, 1 Sid. 281, Godolp. Rep. 166, p. 16. Raym. 418, Sir T. Jones 132. Polt 
370. 


Roberts v. Cadd. Feb. 10, 1727. 319. 


Prohibition to the Court of Admiralty to ſtay Prohibition 

Proceedings upon their Warrant to arreſt a Ship, ,:; ike 
was now moved for, upon an Affidavit that the fuſed 
Contract was at Land ; but it was now refuſed per 


totam Curiam, though it had frequently been granted 


in former Caſes. 


Mora, By the Direction of this Court the Admi- 
ralty had altered the Forms of their Warrants. 


Ante Pl. IO, 


Mota, It was faid the Party could not compel 
Gen to exhibit a Libel there. 


The Attorney General v. — 320. 
Feb. 13, 1727. 


NFORMATION upon the Stat. 8* HAunæ, cap. 7. Information d j 


on the Stat. 
ſect. 30. for being aſſiſting or otherwiſe ONE y os for 


in unſhipping five hundred Gallons of Brandy, &'c. ting, &c. | | | 


inunſhipping 
Wines, &c. 
The Evidence was, that ſixty half Anchors were Na, In the 


| 
run, and put into private Houſes, and from thence Pr my 3 i 


carried to the Defendant's Houſe ; but it did not ap- was wee that | N 
pear the Defendant was preſent either at the time of f, Ke i 


nerationis were in the Information. 
Iu uning 
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running or removing the Goods to his Houſe ; but 


he afterwards paid the Coble- men for running theſe 
en 8 PI, 


Lord Chief Baron Pengelly was of Opinion this 

was à being concerned within the Statute, if the Jury 

were of Opinion that the Defendant employed the 

Perſons to run the Goods on his Account, and paid 

AnteP1.302, them for that Purpoſe ; for that thoſe Words muſt 

have a reaſonable Effect and Import, and muſt mean 

ſomething diſtinct from aſſiſting: As a Man was pro- 

ſecuted on the Stat. 5* Elia. for exerciſing the Trade 

of a Weaver; and though he did nothing himſelf, 

but employed others, yet adjudged within the Sta- 

tute; and the Defendant cannot be doubly charged 

in this Caſe, for to an Information for aſſiſting he 

might plead a Recovery in this, as alſo to a Deve- 
nerunt. Verdict pro Rege. 


At Serjeants Inn, Feb. 24, 1727. 
321. Berne v. Chambers. 


Anſwera- EAV E was given to amend an Anſwer to a Tithe 
Auer l 462 Bill, wherein the Defendant had ſworn, that ſuch 
a Cloſe contained nine Acres, and to make it ſeven- 
teen, though Iſſue was joined and a Commiſſion had 
iſſued (which I never knew done before) but it was 
upon the Defendant's paying all the Coſts fince the 
Anſwer, ſwearing the Anſwer over again, and taking 


out a new Commiſion at his own Expence “. 


Hut nota, ſince, in the Caſe of My. Mortley Mountague v. the Court 
refuſed to let the Defendant amend his rave de only altering the Day of * 5 
= 


ment of a Modus, although Iſſue was not joined, and the Day ſet right in t 
Croſs Bill, | 


Lord 


3 - 7 


. 2 — A 
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— 


Lord Caſtlecomer an Infant v. Lady Ca- 322: 
ſtlecomer. Feb. 24, 1727. 


Aeon had been appointed by this Court of the 4 Receivers 
Plaintiff's Lands in Ireland, and Marcus Barnes h nov in this 
was approved of for that Purpoſe, and a Commiſſion — — 
iſſued out of this Court to take his Recognifance in mitted "ih 
Ireland, together with two Sureties, in the Penalty 4 
of three thouſand Pounds, for due accounting, &c. quer in Le- 
which was accordingly done, and tranſmitted hither; — 
Barnes became in Arrear two thouſand five hundred 


P ounds. x 


I now moved, in regard that Barnes and his two 
Sureties lived in Jreland, and that all their Lands and 
Effects were there, and ſince no Proceſs out of this 
Court could reach either of them, that we might be 
at Liberty to tranſmit the Record of the Recogni- 
ſance by Mittimus into the Court of Exchequer in 
Ireland, in order that Proceſs might iſſue upon it out 
of that Court, 


But per Lord Chief Baron and Baron Comyms (only Bat the Mes 
in Court) it cannot be done, and the only Method u Bil in the 


you can take is, to file a Bill on the Foot of this Chancery in 
Ireland, and 


Recogniſance in the Court of Chancery in {reland, when Iſſue is 


. 11. . there joined, 
againſt Barnes and his Sureties, to have an Account, 1 


Sc. and when Iſſue is joined, the Certificate of this of ſuch Re- 


Recogniſance here will be good Evidence of it in the ff be ge 

Court there. 2 

; | | there; 
Ss5 D E 


325. 


An Award 
of Releaſes 
to the Date 
of the A- 
ward, is 
good. 


12 Anne in B. R. 


D E 


Term, Paſchæ, 


— TTTT 


Keen v. Godwin, May 14, 1728. 
T was adjudged upon Demurrer, per Curiam, that 
an Awhnd for the Parties to give mutual Releaſes 

to the Day of the Date of the Award was good; al- 


though it was objected, that being beyond the time 


of the Submiſſion, it was void. To which it was an- 
ſwered per Curiam, that Awards have been more fa- 


voured of late, than in former Times; Tender of a 


Releaſe to the time of the Submiſhon is good, though 
the Award mentions Releaſes to the time of the 
Award ; for it ſhall be good for ſo much as the Ar- 


bitrators have Authority to do, —_ they exceed 
their Authority, 


In Support of the Objection were cited 1 Sid. 1 54. 
1 Keb. 569. 1 Ro. Abr. 242. B. 4. 3 Lev. 188, 344. 
Mota, This was to ſupport the Diſtinction between a 
general and an expreſs Releaſe. Lutw. 549. 


E contra, 1 Salk. 74. Abraham and Brandon, Hil. 
3 May 
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— 


May 22, 1728. 324. 


OTA, It was agreed per Curiam, that a Defen- Defendant 
dant ought to ſign his Anſwer, or for ſuch De- Aue. or 


. . Anſwer, or 
fect An A CUYON ny be continued . But quere, N 
whether if the Plaintiff takes a Copy of the Anſwer, tinzed. 


it is not & Waiver of that Informality. 


| TheCorporation of Scarboroughv. Jackſon. 325. 
May 24, 1728. 2 


LTHOUGH the Defendant was in Contempt, — in 
yet the Court gave him Leave to plead, anſwer 3. 


and demur; the fame Day it was declared per Cu- Pieadianſwer 
and demur. 


riam, that for the future, where the Defendant being If time is gi- 


in Contempt prays time to anſwer, if it is granted, . 
he ſhall enter his Appearance with the Regiſter. rance. 
P gift E Pol Pl. 372. 


Sir John Rouſe v. Barker & al. 326. 
May 28, 1728. 


T was ordered that a Commiſſion ſhould iflue to The Return 
aſcertain Lands, Parcel of a Manor, charged with oe 


Quit-rents; the Commiſſioners returned, that one . * 
Maybew ſurrendred ſome Copyhold Lands, Parcel of * a 


the Manor, in the Year 1704, whereas it was really dercd to be 
in the Year 1703; for which Reaſon I moved that 3 Mos. 100. 
the Return might be amended ; which the Court or- * 8d. 259: 
dered that the Commiſſioners ſhould do, though they 


could not do it themſelves. 


E ell 


the Act of 
Navigation. 


* 
8 q — | — __ »- = —— 
3 1— * > Load rao K — *> > 28 = WR ny — — — — * — — 2 — > 
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327. E del qui tam v. Sir Matthew Decker. 


Eodem Die. 
AN. R. Attorney General and I moved to n an 
mation on Information of Seiſure of a Shi u pon the Ack 


of Navigation, for importing from and Cherry 
Salk. Tit. A- derries, Cherconees and Sooſees, called in the Inch 
. mation Indian Silks: The Amendment prayed was, 
— firſt, To ſtrike out Sils, and make it India Goods 
generally; ; 2dly, And alſo to add five hundred 
Weight of Tea; this laſt Part was denied, for it was 
to make a new Information, and to put the Defen- 
dant upon a new Defence; but the former Part was 
granted per Curiam. 


D E 


253 


DE 


Term. 8. Trinitatis, 
1728. 


8 — — _ — 
* 116 * a a i 4 
5 * 
— — 


Robinſon qui tam v. Lequeſne. 328, 
July 2, 1728. 


1 PON an Information of Seiſure of Jeſuits Bark Whether a 
on the Stat. 14* Car. 2. cap. 11. ſect. 12. for — 
fraudulent Exportation of Jeſuits Bark, two Caſks u on an In- 
out of ſix being Duſt. There was a Verdict for the Seifure, 
Defendant, and now a Motion was made for a new we a Ver- 


F ; : + dict is forthe 
Trial; but per totam Curiam it was denied. Defendant. 


Wota, It ſeemed to be admitted in a Caſe of this 
Nature a new Trial might be granted, if the Fact 
would have admitted of it; and the Counſel for the 
Plaintiff were prepared with Precedents (if they had 

been called for) to that Purpoſe. 


Nota, Nothing is forfeited on this Clauſe of the 
Act, but the Goods themſelves. 


Te 7 The 


* 
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329, The Attorney General v. Forgan. 
July 9, 1728. 


Information A* Information was brought on the Statute of 
ping Tea. for being concerned in unſhipping 


Parcel Herber exotice (without an Ang/ice) the Duties 
not being paid, upon which there is a Forfeiture of 
the treble Value: Upon the Trial the Defendant 
made no Defence, relying upon the Objection which 
he made in Arreſt of Judgment, that this Herbæ ex- 
otice (without an Anglicè to reduce it to Certainty) 
was too uncertain (there being many foreign Herbs) 
eſpecially in a perſonal Information, as this was, and 
Lib. 5, 85. on which there was ſo great a Penalty; and the Caſes 
20 = in the Margin were cited, and upon the firſt Motion 
Lutw. 1384. the Court inclined to arreſt the Judgment, but gave 
>y-35% the Attorney General time to ſearch Precedents, there 
: Lev.48. being only three or four a in perſonal Infor- 
— . mations to ſup] rt this ; but the Court thought that 
Precedents in Informations of Seiſure kom, be of 
Hard, 363, equal Weight to ſhew the Uſage, and what was ge- 
nerally . by theſe Words Herbæ exoticæ; 
though it was objected, that the Writ of Appraiſe- 
ment and Indenture of Return were Part of the Re- 
cord, and ſo reduced it to a ſufficient Certainty; 
3 perſonal Informations had nothing but the 
Information to explain itſelf: But the Court thought, 
on Seiſures, the Writ of Appraiſement and Return 
could explain nothing in the Information but what 
was certain before; and therefore on the laſt Motion 
above one hundred Precedents being produced, where, 
in Informations of Seiſure the Words Herbe exotice 
were uſed without an Anglicè to ſignify Tea; Judg- 


ment was given pro Rege per totam Curiam. 


f D E 
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DE 
Term. S. Michaelis, 


1728, 


— —_— = 


nnn 


Biſhop v. Lloyd & al. Oct. 23, 1728. 330. 


NE Martin, who was Deputy to Mr. Taylor, Writ of Pri- 
Uſher of the Cuſtoms, being choſen Headbo- AA 
rough for Weſt Ham in the County of Efſex, moved Deputy of 
for a Writ of Privilege to diſcharge him from that de tem. 
Office, which was granted (at the Side Bar, ut credo 
the 11th of July 1728 ; upon the Authority of whic 
Precedent, I this Day moved for a Writ of Privilege But denied 
for the Plaintiff, who was Chief Accountant to the the Chief 


Accountant © 


Commiſſioners for victualling the Navy (and choſen to the Com- 
Churchwarden of the Pariſh of Saint Botolph Aldgate, —_ 
Londen) his Attendance on the King's Buſineſs and ling the 
the Revenue of the Crown being equally concerned 

as in the other Caſe: But the Court thought this 

not like the other Caſe, for it did not appear here, 

that there was a Clauſe of Exemption in the Patent 
conſtituting the Commiſſioners of Victualling, as in 

the other Caſe there was for 4a// Officers, &c. and 

the true Reaſon they went upon in the other Caſe 

was, for that all Officers of the Cuſtoms are bound 

to an Attendance in this Court, which in this Caſe, 

the Party applying for this Writ of Privilege is _ 

| I ex 


— — — — 
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3317. Rex v. Belling. 


cobethert'® THE Defendant was convicted upon the Teſti- 
ſtay the en- mony of two Witneſſes upon an Information for 
. being concerned in unſhipping uncuſtomed Goods; 
2 In- it was moved on Behalf of the Defendant, that the 
en a Sugge. Court would ſtay entring up Judgment on the Poſtea, 
ſtion, that becauſe the Witneſſes were perjured (of which Affi- 
neſſes were davits were produced) and were intended to be pro- 
perjure*®* ſecuted for Perjury : But the Court refuſed to ſtay 

Judgment on this Allegation, there being no Prece= 

dent of any ſuch thing. But the Chief Baron ſeemed 

to think it might be done, if there had been an In- 


dictment of Perjury actually found. | 


332 Gwavas v. Kelynack & al. 


. BILL was preferred by the Plaintiff as Impro- 
payable by priator of the Rectory of Pauli alias Paulin in 
— a5 the County of Cormwal for the Tithe of Fiſh, and 
priator. - inſiſted upon this Cuſtom, viz. That every Pariſhio- 
| ner of the ſaid Pariſh and others, being Proprietors or 
Occupiers of any Fiſhing Boat, Fiſhing Net or other 
Fiſhing Craft, which has been uſually tied, moored 
or kept within any Part of the Rectory or Pariſh, 
(when not uſed in Fiſhing) ought to pay to the im- 
propriate Rectors the tenth Part of all great and 
imall Fiſh taken in the Bay, or adjoining Seas, with 
ſuch Boats, Nets or Fiſhing Craft, except Fiſh uſed 
for Bait for Fiſhing, and Fiſh meaſhed in the Sleeves 
of Nets, called Saynes: And the Plaintiff ſet forth 
in his Bill a- Decree obtained by his Grandfather 
againſt about one hundred and thirty , Pariſhioners, 
which was made upon a very ſolemn Hearing, n 


* 


all the then moſt learned Counſel in England were en- 
gaged on one Side or the other, and whereby the Cu- 
ſtom, as now alledged (except only as to the Excep- 
tion of Fiſh meaſhed in the Sleeves) was eftabliſhed.-- 
(But nota, the Bill in 1680 alledged the Cuſtom to be 
Inhabitants, &c. alone, and not © or others, &c.”). 


The Plaintift alſo now inſiſted, that a Year after 
the Decree one hundred and thirty of the then De- 
fendants, by Indorſement on the Decree, acknow- 
ledged the Cuſtom, and there had been an Acqui- 
eſcence ever ſince until the Year 1722, which was 
about forty Years. 


The . Defendants inſiſted, firſt, That they ought 
not to be bound by this Decree, there being only 
two of the preſent Detendants who were Defendants 
in the former Cauſe. 2dly, That the Cuſtom did 
not extend to Driving Nets, which of late Years had 
been moſtly uſed, and Saynes neglected. 3dly, That 
it was unreaſonable to extend to Inhabitants and 
others, and into adjoining Seas out of the Parith, and 
therefore prayed an Iſſue. 


. 


But the Plaintiff's Counſel inſiſted, that here was 
ſufficient Foundation for a Decree without ſending it 
to an Iſſue; - firſt, The former Decree being ſo ſo- 
lemnly obtained; 2dly, The Indorſement by one 
hundred and thirty of the then Defendants, two of 
which were now alive, and Defendants to this Bill; 
3dly, Conſtant Uſage and Acquieſcence ſince until 
the Year 1722. 


The Lord Chief Baron, and Comyns Baron, ſeemed 
to think this a ſufficient Ground to decree for the 
Plaintiff; but the other Barons (., Hale Baron) 
doubting, and upon great Importunity ot the Defen- 
4 | Uuu dants 


De Term. S. Michaelis, 1728. 


dants Counſel an Iſſue was directed to be tried at 
the Bar, to try the Cuſtom as laid in the Bill, which 
came on to be tried at Ye/tmin/ter in Cur” Scacc', New. 
6, 1728; and upon the Trial (which laſted fourteen 
Hours) there was a Verdict for the Plaintiff, though 
the Defendants gave pretty ſtrong Evidence, that Drift 
Nets were as ancient as Saynes, and no Tithes had 
ever been paid for Drift Fiſh ; ¶ Mota, Drift Nets were 
looked upon as a Fraud upon the Cuſtom ;) but the 
Authority of the Decree (when the Matter was fully 
conſidered) and an Acquieſcence for forty-one Years 
ſince, was too ſtrong to be got over; and the Ver- 
dict was to the Satisfaction of all the Court, but 
Baron Carter. 


The Defendants appealed from this Decree to the 
Houſe of Lords, which was there heard Feb. 26, 
1729, when the Decree was affirmed. Mr. Bunbury 
and others for the Plaintiff ; Serjeant Szcvers and Mr. 
Fazakerley, &c. for the Defendants. 


333. The Attorney General at the Relation of 
Hughes Mayor of Liverpoole & al v. 
Norris & al. Nov. 13, 1728. 


Proceedings IT was moved to ſtay Proceedings on an Informa- 
not ſtayed, 


becauſe the I tion upon an Affidavit made by two of the Defen- 
Information dants, that one of the Relators had acknowledged 


1 the Priviey that the Information was brought without his Privity 
7 of om e or Conſent. But fer Curiam, This may be a Reaſon 
bl Relators. Why (if the Relator applies himſelf) we may ſtrike 
| his Name out, but no Reaſon why we ſhould delay 


the reſt of the Relators; and denied the Motion. 


"I" Eg — ©. 


5 = — — - — 2 — — — 
PU :::: a ee ed — 8 
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Nota, Upon the Defendant's praying a Dedimus 
to anſwer, the Plaintiffs immediately craved an In- 
I junction 
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junction according to the Prayer of the Information, 
which was to injoin them from miſapplying Money 
received for the Benefit of the Corporation of Liver- 


pole, which, though ſpecial, was granted. 


TheDutcheſs of Marlborough v. Grey Arm”. 334. 
Nov. 27, 1728. 


RESPASS for enter ing the Plaintiff's Clo, Evidence on 
breaking her Gates and Locks, &c. the Defen- ifi. 
dant pleads Not guilty: Upon Trial before Lord Chief tas that the 
Baron Pengelly at the Aſſiſes in Berks, he permitted ng way 
the Defendant to give in Evidence on the General gamen 
Iſſue, that the Place where, &c. was a common 
Highway ; but it appearing that the- Inheritance was 
In the Crown, he reſerved this Point for the Plaintiff 
to ſpeak to. Now upon Motion for a new Trial the 
Lord Chief Baron adhered to his former Opinion ; 
and I think Baron Comyns was alſo of the ſame Opi- 
nion; but Baron Hale and Carter diftered : But be- 
cauſe the Inheritance appeared upon the Evidence to 
be in the Crown (it was the great Park at Windſor, 
of which the Plaintiff was only Ranger) the Court at 
laſt were of Opinion it could not be given in Evidence; 
ſo a new Trial was granted. Cited for the Plaintiff, 
1 Salk. 287. 1 Cro. 184. Yelv. 215. 1 Bulſt. 116. ET 
Godb. 18 3. Lib. 9. Aldred's Cale; 2 Roll. Abr. 138. 
Cro. Car. 266. 2 Vent. 344. 2 Lev. 220. For 
the Defendant, 1 Leon. 301. 1 And. p. 291. 3 Keb. 
286. Lit. ſ. 463. My 173. Plowd. 322. 2 Mod. 
Birch v. Wilſon, Roll. Tit. Chemin; 1 Sid. 106. Pro 
Rege Stanf. 72, 5, 6. Savil. 125. . Ley 1. Cre. 
Car. 60. Hob. 45. | 
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1728. 


335- Ferguſon v. Cuthbert. Jan. 23, 1728. 


Probivitn, CO.ULIT in the Spiritual Court for ſaying, Thou art 


Thou art a a Jilt and Strumpet; a Prohibition was moved 
— for, but denied per Curiam. 
refuſed. 


330. Lucy & al v. Bromley & al. 


Real Efate By Will charges his real Eſtate with Payment of 


charged with - . . 
Payment of * his Debts, Funerals and Legacies, and gives to 


Debts, &c. : . 
wy his Wife one thouſand Pounds, payable in two owes 


due of perſo- after his Deceaſe, with Intereſt at five Pounds 


_— * Cent. in the mean time, and his Houſe in Red _ 


Eaſe of the Square, with the Uſe of the Goods therein during her 


real, 


2 Vern. 568. Life, and the Uſe of the Plate and Goods at Char/- 


43302,718, cott in the County of Warwick during her Widow- 


Prec.inCan, hood 3 and after giving other Legacies concludes his 


2 Will, and made his Wife ſole Executrix of his Mill, 
« and of all my Goods, Chattels, and Arrears of Rent, 
«© not before given or limited in this my Will.” 


It 


— 


ä 
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It now became a Queſtion, whether the Reſidue 
of the perſonal Eſtate in the Hands of the Execu- 
trix ſhould not be applied to the Payment of the 
Debts in Exoneration of the real Eſtate : And per to- 
tam Curiam, The perſonal Eſtate ought to be applied 
in Eaſe of the real Eſtate. | 


Mora, It was inſiſted, that making her Executrix Cr.Car.293, 
of Particulars amounted to no more than making her 
Executrix in general. 


The Attorney General v. Moyer. 337. 


IN FORMATION for not making a true Report, Information 


contrary to the Stat. The Importation king m_ 
was laid to be within the Port of London; upon Evi- wy rar 
dence it appeared the Importation was at Cowes in Ds x 
the County of Southampton. Importation 

y was. 


It was objected for the Defendant, that though the 
Information might be brought in Middleſex, yet they 
ought to have alledged the Importation to have been 
according to the Fact, cilicot, at Cowes : And of this 
Opinion was the Lord Chief Baron “. 


Tiffin V. Fackſon. Feb. 5, 1728. * 


F HE Defendant was outlawed at the Suit of 7:f- Pao 


fin, who got a Leaſe under the Crown, and a Leaſe from 
. dh fit of h the Crown, 
took out a Ledari, but could have no Benefit of that injundion 


Proceſs (being obſtructed) it was therefore now moved toputhimin 
| Poſleſſion 


refuſed. 
Nota, In the Caſe of Martin v. Winford, Trin. 1695, Lechmere Baron cited 
the Caſe of Burcher v. Hamit, 20 Car. 2. which was an Information for a falſe 
Report, and all laid to be in the Port of London; upon the Trial it appeared to be 
at Briffel, and was allawed to be good, 
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on his Behalf for an Injunction to put him into Poſſeſ- 
Ante Pl. 120. ſion: But per Curiam, We cannot do it, and he may 
have an Action of Treſpaſs for the Profits. It was 
alſo ſaid he might have an Ejectment. (Sed quære 
de ceo.) | 


339 The Attorney General v. Hatton. 
Se Tm FED. T3, 1728: * 


Information NFORMATION in Debt for the Duties of Goods 
the Duties of ® imported in May 1727 : In Evidence Mr. Attor- 


Goods im- 


fred in ney General offered to prove ſeveral Importations at 
y 1727, ſeveral times; but it was objected for the Defendant, 


Plaintiffma X d 1 
give Evi- that as only one Importation is laid in the Informa- 


dence of ſe- 4; . : 
vere Inros. tion, the Plaintiff ought not to be permitted to give 


tations at ſe- in Evidence more than one Importation ; though it 
veratum®s. was admitted the Plaintiff was not confined to any 
particular time. But this Objection was over-ruled 
by the Lord Chief Baron, not only from Precedents, 
but he ſaid it was no more than the common Caſe of 
an Indebitatus afſumpfit pro diver ſis Bonis vendit & de- 
liberat', &c. where the Plaintiff may give Evidence 
of any Goods at any time fold. MWota, In this Caſe 
the Plaintiff had given the Defendant a Note of the 
Times of the Importations, but of the Places the De- 
fendant was refuſed Notice. 


At Serjeants Inn, Feb. 28, 1728. 
340. Stone v. Rideout. 


+ 


Tithe Hay B! LL brought by a Lay Impropriator for Tithe 


by Impropri- Hay in the Pariſh of Framfield in the County of 


_—_— Suſſex, and derives Title under a Grant 3* Fac. 1. 


Jac. 1. diſ- which expreſlly grants the Tithes of Hay, 


miſſed, none 


having ever been paid, 
3 | To 


De Term. J. Hilarii, 1728. 


0 IE — 
— — — — <4 4 - 


To this Bill the Vicar was made a Party, and the 
Plaintiff had no Proof that he, or thoſe under whom 
he claimed, ever had received Tithe Hay: The De- 
fendants CR inſiſted he was only intitled to 
Corn and Grain, and that the Vicar was intitled to 
Tithe Hay ; though there was no Evidence that 
Tithe Hay had ever been paidy either to the Impro- 
priator or the Vicar, but the Farms of the Defen- 
dants were under ancient Modus's or cuſtomary Pay- 


ments, and the Defendants infiſted that the Hay was 


covered under the Modus's, and to corroborate this, 
gave ſeveral Inſtances of Payments of Modus's to the 
Vicar by ſeveral Pariſhioners, who had nothing but 
Meadow Ground, and conſequently could pay only 
for the Tithe of Hay. This Cauſe was this Day 
heard, and though there was no Proof of Payment 
of Tithe Hay in Kind to the Vicar, but only pre- 


ſumed to be ſo by the Modus's, yet ſince there was. 


no Inſtance of the Impropriator's having received 
Tithes of Hay for one hundred and twenty Years 
ſince the Grant of Fac. 1. the Bill was diſmiſſed per 
totam Curiam. 
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341. 


Bill to have 
the Benefit 
and Enjoy- 


ment of a 


Watercourſe 
diimiſſed, as 


being proper 


at Law. 


x Vern, 308, 
312, 


DE 


Term. Paſchz, 


1729. 


Reignolds v. Hind. May 4, 1729. 


B ILL to have the Benefit and Enjoyment of a 
Watercourſe running to the Plaintiff's Houſe 
in Cheſbumt in the County of Hertford, and to have 
Satisfaction for Damages done by the Deſendant's 
ſtopping it. 


It was objected for the Defendant, that this was 
proper at Law, firſt, Becauſe it is for Damages; 
2dly, The Plaintiff is only a Leſſee for Vears, and 
cannot come here to eſtabliſh a Right (eſpecially) 


until Title be aſcertained at Law. 


To which it was anſwered for the Plaintiff, that 
an Action at Law (if a Verdi& ſhould be obtained by 
the Plaintift) would not be an adequate Remedy; 


for the Plaintiff could only have Damages for what 


was paſt, but could not have his Right eſtabliſhed 
and continued without the Aid of a Court of Equity 


that this was to prevent Multiplicity of Actions, and 


4 in 


De Term. Paſthe, 1729. 265 


in the Nature of a Bill of Peace. But per totam Cu- 
riam, the Bill was diſmiſſed without entering into 
the Proofs. (Lord Chief Baron Pengelly abſent.) 


Rex v. Green. May 75 1729. 342. 


bound 
kinſon the Receiver General for the County of by the Tere 


and MWillinſon becoming indebted to the of of the ** » 


Crown, an Extent iſſued againſt Mell, dated Feb. only from 


the Capti 
an Inquiſition which was taken thereupon in „ebe inc 


May following, found Green indebted to Mell in Feb. ftion. 
ſcilicet die emanationis Brevis de Extent ; upon which 
I moved the Court, at the ſetting down of Cauſes 
after the laſt Term, to quaſh the Inquiſition, 'be- 
cauſe Debts are not bound by the Tefte of the Ex- 
tent, but only 2 die Captionis Inquifition',, of which 
Opinion the whole Court was, but, gave ſeveral Days 
for the Attorney General to ſhew Cauſe; and this 
Day Mr. Attorney General would not appear to ſhew 
Cauſe, and fo the Rule was made abſolute to quaſh, 
the Inquiſition. | 


7 ELL, was bound as one of the Sureties for Mil. Debes are 


Alardes & al v. Campbel. May 6, 1729. 343: 


Note of Hand for 3184 J. given to one Richard- gar: Jn of 


en by the Defendant, — which by ſeveral Aſſign-W W. 3. whe« 


AP ILL was preferred to 3 Satisfaction on a Award pur- 


ther a Court 


ments came to the Plaintiffs, and to ſet aſide an of Equity 

Award or Umpirage; and the Bill expreſſly charged |” — x0 
that the Note which was awarded to be delivered up 
by the Plaintiff, was never produced to the Umpire; 
that one of the Plaintiffs informed the Umpire, that 
the other Plaintiff ¶Mardes) was gone into Scotland 
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De Term. Paſche, 1729. 


Reynolds v. 
Perrott, in 

Scacc', May 
4, 1727. 


to inquire whether the Defendant had paid this Note 
to ſeveral Owners of Ships there, as he pretended, 
and that Alardes was the only Perſon who knew any 
thing of this Affair, and therefore deſired that the 
Umpire would ſtay till Alardes was returned, which 
the Umpire promiſed to do, but afterwards made his 
Umpirage before Alardes returned; but both the 
Umpire and the Detendant promiſed it ſhould be 
only conditional, and that Alardes ſhould be heard 
after his Return from Scotland : And there were other 
Charges in the Bill of undue Practice in making this 


Umpirage; and therefore prayed to ſet aſide this 
Award. 


The Defendant pleaded the Arbitration Bonds, the 
Election of the Umpire, the Umpirage made within 
time; that the Submiſſion was made a Rule of the 
Court of King's Bench, that there had been no Ap- 
plication to that Court purſuant to the Stat. g* & 
10% W. 3. and therefore that all other Courts were 
now concluded ; but gave no Anſwer to the expreſs 
Charges in the Bill, but verified their Plea only, and 
anſwered only by denying Combination, 


It was objected by the Plaintiffs, that the Defen- 
dants ought not to plead this Award, which is the 
very thing the Plaintiffs pray to be relieved againſt, 
eſpecially ſince they have not ſupported their Plea, 
by giving an Anſwer to the particular Charges cf 
Partiality alledged in the Bill; and the Court were 
of that Opinion : But then the Queſtion was upon 
the Stat. 9 & 10* W. 3. whether this Court was 
not now precluded; and the Lord Chief Baron 
and Baron Comyns were of Opinion that it was not 
(now the time in B. R. is elapſed) but Baron Car- 
ter that it was, Baron Hale dubitante, At laſt it 


Was 


2 


De Term. Paſche, 1729. 


— = 
— 


* — — 1 


was ordered that the Plea ſhould ſtand for an An- 


ſwer, with Liberty to except; and the Court inti- 
mated, that the Exec 


eptions ſhould be confined to 
Matters ſubſequent to the gth of May 1726, the 


Date of the Arbitration Bonds, and to the expreſs 
Charges of undue Practice in 92 * 


— 


Taylor Clerke v. Walker. May 13, 1729. 344. 


ILL was preferred by the Plaintiff as Rector of Upon an Ib. 
Checkley in the County of Stafford, tor Tithes of —_” 


five Cloſes in that Pariſh in the Defendant's Poſſeſſion. 3* 40 #2 
it appeared 


The Defendant by his Anſwer infiſted, that there ir Evidence | 
was a Modus of three Shillings and four Perite 1 in lieu to twomore, 
of all Tithes ariſing on the five Cloſes, and that no 1 
Tithes in Kind were ever paid: Upon the Hearing — . 
the Court directed an Iſſue to try the Modus, and . <d the 
upon the Trial it appeared in the Evidence, that this Jun. 
Modus was payable not only for the five Cloſes, but 
two Cloſes more, particularly named; Mr. Juſtice 
Probyn, upon this Evidence (at Stafford directed the 
Jury, who accordingly gave a Verdict tor the Plain- 
tiff againſt the Modus. Now upon the Return of 
the Poffea it was moved for a new Trial, for that 
this being an Iſſue to inform the Conſcience of the 
Court, the Defendant ought not to be held fo ſtrictly, 
eſpecially ſince no Proof of Tithes in Kind being 
paid was given ; and therefore though it extended to 
two Cloſes more, yet it was leſs than really the Pre- 
ſcription was which he infiſted on, and therefore he 
ought to have had the Benefit of the Proof as to five 
Cloſes only. For the Plaintiff it was inſiſted, that a 
Modus ought to be certain, being in Bar of common 


Right, and therefore he has failed in the Defence he 
3 inſiſted 
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De Ferm. Paſche, 1929 


——— — EG 


inſiſted on; and Mr. Juſtice Probyn's Opinion, as 
certified by Baron Hale, was relied on: But per 20 
tam Curiam, a new Trial was granted; and they ſaid 
they could not diſtinguiſh this from the Caſe of a 
Prohibition, and cited theſe Caſes; Hetley 111. 
1 Vent. 32. Hob. 64. 1 Shore 347. 4 Mod. 89. 
Carth. 89. Cro. Elia. 531, 722. 
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Term. S. Trinitatis, 
1729. 
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Rex v. Pritchard. June 20, 1729. 345. 
1 PON the 12th of Feb. 1728, an Extent iſſued * 
: againſt Pritchard, Tenant of Sambrook ; the Fane, the 
22d of April 1729 Sambrook diſtrains for Rent; Landl. 
zoth of April 1729 the Inquiſition finds the Goods on Star. 8 
then in the Poſſeſſion of Pritchard. Mota, The Ex- Aunæ. 
tent was not executed till the 23d of April, the Day 
after the Diſtreſs. Mr. Foley moved that Sambrook 
might have the Benefit of the Statute 8* Annæ for 
his Rent, notwithſtanding the Extent ; but it was 
denied per Curiam. OS 


The Biſhop of Hereford v. The Duke of 346. 
Bridgewater. 


HE ſame Day Doctor Egerton Biſhop of Here- Evidence. 

ford, who had preferred a Bill for Tithes again arr Joo 
his Brother the Duke of Bridgwater, and ſeveral Te- of Defen- 
nants of his Manor, moved to have an Inſpection of _ * 
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the Court Rolls of the Manor, to ſee what Propor- 
tions they paid of a Modus inſiſted on; but denied 


per totam Curiam. 


347. The Town of Pool in Dorſetſhire v. Bew 
nett & al. June 23, 1729. 


ll fre MILL by the wm of Pool again Bennett and 
and rhe ” others for Duties of Wharfage, Keyage, &c. 
2 the Hearing it was 6bjeted, that the Bill 
2 ought to be diſmiſſed as being proper at Law, upon 
the Authority of The Mayor of Boſton againſt Fackſon, 
ante Pl. 160, and ſeveral other Caſes : But the Court 
retained the Bill ¶ Carter Baron diſſentiente, Compyns 
Barum bizfitarite) aid gave the Plaintiff Liberty to 
bring an Action at 1 but would not diſmifs it. 
{Vota, The Reaſon was, becauſe the Defendarit ad- 
mitted the Plaintiff's Right, but ſet up an Exemp- 


tion in the Town of Wareham. 


D E 


DE 
Term. S. Michaelis, 
1729. 
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Springer v. Jommerville. Oct. 25, 1729. 348. 
FIERI facias upon a Judgment iffued againſt Fieti facias 


„ 0 delivered to 
S. the Attorney for the Plaintiff informed the Sheriff 


him of it, upon which J. S. went and ſhot himſelf f De- 


through the Head ; after his Death the Attorney de- Death, but 
livered the Fieri facias to the Sheriff, who executed 1 


is well e- 


it upon the Goods of F. S. nough, 


It was now moved to ſet aſide this Execution as 
irregular, becauſe the Defendant was dead before the 
Delivery of the Writ to the Sheriff: But per Curiam 
clearly, that the Execution was regular, and that the 
Statute of Frauds and Perjuries extended only to 
Creditors and Purchaſors, but not to Executors or 
Adminiſtrators, who ſtood in the Place of the Party; 
and conſequently, as to them, the Writ bound from 
the Teſe, which was before the Death of J. S.. 
Fog Fenwicl 
* Upon a Motion to ſet aſide an Execution executed, becauſe Dr. Needham, 
upon whoſe Goods the Execution was levied, was dead at the time the . fa, 
was delivered to the Sheriff, fo that the Property was never bound by that Writ 
for that the Lien has Retroſpe& only to the time when the Writ is delivered to 


the Sheriff, 29 Car. 2, c. 3. The Court held that. the Writ binds from the Te/fe, 
AS 
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Fenwick v. Forteſcue. Nov. 5, 1729. 


Security for IT was moved that the Plaintiff ſhould give Secu- 
rity. to anſwer the Coſts, before he ſhould be at 


Coſts, whe- 
ther it ſhall 

be given by a 
Plaintiff pro- 
tected by an tE 


cted by 


Liberty to proceed in his Bill, in regard he was pro- 
the Heſſian Envoy ; and ſo no Proceſs 


Amballador. could be ſerved upon him, and conſequently he came 
under the ſame Reaſon as of a Foreigner; but this 
being a Bill for an Injunction to ſtay the Defendant's 
proceeding at Law in Ejectment, the Court denied 
the Motion, becauſe the Plaintiff was in a manner 
forced into this Court, and did not come in origi- 


nally. 


350. 


Sequeſtra- 


of Con- 
tempt, for 


want of an 


not remove 


the Defen- 


dan 


Good 
1 Vern. 
1 Chan, Rep. 
Dr. Salmon 
v. Hambo- 


t's 
8.5 


Desbrow v. Crommie. Eodem Die. 


tors, in caſe A 


Sequeſtration iſſued againſt the Defendant for 


want of an Anſwer; the 


Sequeſtrators entered 


the Defendant's Houſe, and removed all the Goods, 
Anſwer can- to the Value of ſeventy Pounds at leaſt, though the 


thing in Demand by the Bill was little more: I now 
moved to have Reſtitution of the Goods, in regard 
248. that the Removal of the Goods was not within their 
Power without a particular Order of the Court for 
that Purpoſe. And per Curiam, vis. Lord Chief Baron 
rough-omp. Pengelly, Baron Carter and Baron Comyns (Baron Hale 
dying this Day) there is a Difference between a Seque- 
ſtration for want of an Appearance, and for want of 
an Anſwer; even in the firſt Caſe it is to be looked 


as againſt the Party, in the ſame Manner as at Common Law; though in reſpect 
to Purchaſors this Statute has altered it. 
B. R.—The ſame Reſolution was in the Caſe of J. Parſons againſt The Executers 
of Gill, Paſc. 13 M. 3. B. R. in which it was reſolved, that a Judgment entered 
in Hilary Vacation well enough ſupported 2 Fi. fa, taken out after, but teſted be- 
fore, the Judgment (by Relation) being taken to be of the preceding Term. 
Vide I Med. 188, . I 


2 


Dr. Needham's Caſe, Paſc. 


31. & M. 


upon 
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upon only as a Diſtringas in infinitum at Law, and 
the Diſtreſs here ought to be only, at firſt nothing, 
then increaſing by Degrees, as the Court directs, in 
order to compel an Appearance; fo the Sequeſtra- 
tors ought in the firſt Caſe, after Seiſure of ſome 
Goods, to apply to the Court for ſurther Directions 
for Seiſure, in order to compel an Appearance; but 
in the ſecond Caſe, the Sequeſtrators have no Power 
to remove any Goods, much leſs to fell, for the 
Goods are only to be retained in Nature of a Pledge, 
to anſwer the Contempt, and the Plaintiff receives 
no Injury by this, for he may ſet down his Cauſe, 
and his Bill may be taken pro confeſſo; and in this 
Caſe the Sequeſtrators had a Day given to ſhew Cauſe 
why an Attachment ſhould not go againſt them. 


Price CI v. Pratt & al. Nov. 13, 1729. 351. 


TJ HE Plaintiff preferred his Bill as perpetual Cu- Curate per- 


p . tual re- 
rate of Bovington, being a Chapel annexed to ſroveabte at 


the Church of Heme! Hemſied in the County of Fee 
Hertford, againſt the Defendants Inhabitants and not fue for 
Occupiers of Lands within the ſaid Chapelry : He 5's 
made his Title under a Nomination to his Curacy in 

the Year 1716, by Cornelius Price, then Vicar of He- 

mel Hemſted, who allo gave him, by the ſame Inſtru- 

ment, the ſmall Tithes in Bovington, with Power to 

ſue 7 them in his (the Vicar's) Name; and he alſo 

ſet forth a Licence to preach from the then Biſhop 

of Lincoln; and alſo that Topping (Price's Succeſſor) 

in June 1722, granted him a new Nomination to 

this Curacy expreſily for Life, with like Power to ſuc 

for the ſmall Tithes in both their Names. But though 

he took a ſecond Nomination, yet that by the Arlt, 

and the Biſhop's Licence, he was ſufficiently intitled 

to the T RIES; becauſe by ſuch Nomination he be- 
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352. 


Uſage as to 
Tithes ſhall 
explain a 
Leaſe of a 
Farm with 
all Tithes, 
againſt the 
very Word, 


came perpetual Curate. But per Curiam (Lord Chief 
Baron Pengelly and Baron Carter only in, Court) the 
Bill muſt be diſmiſſed, for no Title appears in the 
Plaintiff; for though a Curate is appointed by a Vi- 


car, either generally, or expreſſly for Life, yet ſuch 


Appointment is in its own Nature revocable at Law, 
even without any Cauſe aſſigned, and by the Eccleſia- 
ſtical Law upon Cauſe ſhewn; ſo that the Plaintiff had 
not ſuch a permanent Intereſt as to claim any Tithes. 


Mota, per Baron Carter, If a Biſhop grants ſuch 
Licence to a Curate to preach, and after is tranſla- 
ted, there is no Neceſſity for a new Licence by the 


ſucceeding Biſhop. (But quære de ceo, for videtur 
aliter.) 


Mora, In this Caſe Topping was made a Party, but 
not brought to Hearing, which, per Curiam, muſt 
have been done before the Plaintiff could have a De- 
cree, if he had had a Title in the other Reſpect. 


Ouaintrell v. Wright. Nov. 17, 1729. 


LAINTIFF brought his Bill as Leſſee of the Bi- 
ſhop of Morwich of the Rectory of Ingham in 
the County of Mor folb, and produced his Leaſe, da- 
ted May 8, 1723: The Defendant ſet forth, that 
the Biſhop of Moruich, at Michaelmas in the Year 
1693, demiſed the Grainge Farm, with all Tihes 
thereto belonging, or therewith uſually letten ; that 
this Leaſe was ſurrendred Judy 7, 1724, and a new 
Leaſe made the next Day by the Biſhop of Mor- 
wich to the Perſon under whom the Defendants claim, 
with the ſame Words; fo infiſt, that at the time of 
the Grant of the ReQory the Tithes could not pals 
to the Plaintiff (of this Farm) they being before ex- 


prelily 


. at ** — 


"x . * 
— eh. 
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preſll granted by the Leaſe in 1693, and which was 
ſubſi ing at the time of the Plaintiff s Leaſe, 


But nota, there was Proof that the Leſſees of the 
Rectory had uſually received the Tithes of the whole 
Pariſh, Farm and all; and no Proof of the Defen- 


dant's Side of the Leſſees of the Farm ever receiving 
Tithes. 


Therefore per Curiam (Lord Chief Baron Pengelly 
and Baron Carter only in Court) the Defendant was 
decreed to account, for Uſage ſhall explain this Mat- 
ter; and theſe Tithes cannot be ſaid either to belong 
to Grainge Farm, or to be uſually letten with it; and 
the Word Tithes was taken in only as a Word of 
courſe, and from the old Leaſe: If there had been a 
Diſpute between the Biſhop himſelf and the Leſſee 
of Grainge Farm, it might have had another Conf 


deration. 


Williams v. Jones EF the AttorneyGeneral. 353. 
Nov. 22, 1729. 


IT E wh. was appointed Poſt-maſter for Lan- Security 
in the County of Carmarthen, on the _ 

23d of A March 1713; his Deputation was only for 3 

three Vears, and the Condition of the Bond given by ny” 

him to the Crown was expreſſed to be only for three 

Years: Upon the 21ſt and 22d of July 1717 (which 

was after the three Years expired) he made a Mort- 

gage to John MWelliams of a ſmall Eſtate, which upon 

the 4th and 5th of June 1718, he and Williams aſ- 


ſigned to he Plaintiff in Confideration - of eighty 
Pounds. 


In the Year 1720, the Plaintiff obtained Judgment 
in Ejectment, and hath had Poſſeſſion ever ſince. 


Griſſitb 


Ti 
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— 


Grifith continued Poſt-maſter till 1722, at which 
time he was in Arrear to the Poſt- office ſeventy-two 
Pounds; but on the 25th of March 1717 (when the 
three Years expired) there was due only nine Pounds 
ſixteen Shillings. MVota, There was no new Deputa- 
tion or new Bond after the Expiration of the three 
Years. * 


— 


— 


Aſterward, in 1722, the Defendant was appointed 
[i Poſt-maſter, and the Office compelled him to give a 
"9 Bond for the whole Arrears in his Predeceſſor's time; 
therefore he took out a Scire facias on the Bond of 
Griffith, and after that an Extent, upon which the 


mortgaged Lands in Poſſeſſion of the Plaintiff were 
ſeiſed. Las 


The Plaintiff prefers his Bill on this State of the 
Caſe, and offers to pay the nine Pounds ſixteen Shil- 
lings, the whole Arrears at the End of the three Years, 
and prays an Amoveas manus. 
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The Queſtion was, whether this old Bond ſhould 
be a Lien on Griffiths Lands for any longer than three 


Years. 


- And per Lord Chief Baron Pergelly and Baron Car- 
zer (only in Court) the Plaintiff can have no Relief 
pe yaa paying the Whole, for he ſtands in the Place 
of Griffith, and if Griffith had come and made this 
Offer, the Court could not have accepted it; if the 
whole Arrear at the End of three Years had been dil- 
charged, they ſeemed to think the Plaintiff ſhould 


then have been relieved. 


— 
22 — 
n 
COTS CY EY OF I AO 
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r 
, 2 
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Mota, A Difference was made, where the Party 
himſelf is before the Court, and where the Surety; 
as in theſe Caſes quoted, Moor 1 26. p. 274. 2 Saund. 
413. 1 Leon. 240. Hungate v. Hull. 
| 3 Jil 


r — 8 * — —— 
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Willy v. Thompſon. Nov. 22, 1729. 354. 
F RESPASS Dare clauſumn fregit of the Huſband Trespa 


- 1 7 clau- 
and Wife, and for treading down, and conſu- Ds Gp 


ming and depaſturing the Graſs of their Cloſe : Ad- Þy the HuF- 
judged on Demurrer that the Action was well brought Wife, of ber 
by the Huſband and Wife, the Cloſe being her Inhe- — 
ritance, and there being no Severance of the Graſs; 

if it had been Corn cut down, that would have been 

a ſeparate Intereſt veſted in the Huſband alone. ide 

Cro. Elis. 133, 96. 2 Vent. 195. 1 Bulſt. 110. 

15 Ed. 4. 9. Cro. Car. 437, 8 


The Attorney General v. Lake. 355. 
Dec. 3, 1729. 


N Information was brought by the Attorney Ge- Information 
neral upon the Statute 8 Anne, for aſſiſting or * 
being otherwiſe concerned in unſhipping, &c. Upon therwiſe | 
the Evidence it appeared, that the Defendant gave — N 
Orders to Burley to fetch the Goods from Rotterdam, d on Stat 

and land them at Holcomb in Norfolk, and to deliver N 

them to one Porter; and that he had given Orders Antepl. 302, 
and Directions to Porter to aſſiſt in landing them, **: 
and to receive the Goods and carry them to his Por- 
ters) Houſe. There were four ſeveral Inſtances, but 
the Defendant was not actually preſent at the time of 
landing and unſhipping ; and it being laid in the In- 
formation that he was, zte-mpore Exonerationis, Opitu- 
lator vel aliter Particeps; J objected for the Defen- 
dant, upon the Authority of the Caſe of The Attorney 
General v. Flower, ante Pl. 302. that the Evidence 
did not prove the Information, it being here tied up 

to the tempore Exonerationis, a perſonal Prelence was 
requiſite. 8 


4 B But 


9 De Term. J. Michaelis, 1729. 


But the Lord Chief Baron Pengelly diſtinguiſhed 
this Caſe from that of The Attorney General v. Flower, 
for there, at the time the Defendant gave his Orders, 
it was uncertain when the Ship would come in, and 
the Orders were only general, to attend and aſſiſt 
when the Ship came in with the Goods ; but here 
the Orders were particular as to the ſeveral times 
when the Goods were to be landed, and where, and 
when, and where to be received; ſo that this muſt be 
being otherwiſe concerned, within the Meaning of the 
Statute, which muſt Wade ſomething farther than 
the aſſiſting, or thoſe Words would be of no Signifi- 
cation at all; and he alſo ſaid that the Words tem- 
| pore Exonerationis, or Words importing the fame Sig- 
1 nification, muſt be in the Information, or it would 
1 be bad. And there was a Verdict pro Rege. 
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1729. 


Hayes D. D. v. Dowſe. 356. 


HE Court ſeemed to think, that Vetches and Tithes. 
Clover cut green, and given to Cattle uſed in Cuche and 


Huſbandry, ſhould pay no Tithes *. = 


Sir W, Jones 
357. 2 Leon. 27, Cr, Eliz. 139. 1 Ro. Abr. 645, 6, 7. Degge 237, 


Woolferfton Clerk v. Manwaring & al. 357: 


BI. LL by the Rector of Drayton Baſſet in the Modus's of 
County of Stafford for Tithes; ; the Defendant = 8 
inſiſts that Ns Lord of the Manor time out of mind, x Hogſhead 
for himſelf and his Tenants, on Aſcenſion Day gave 24. — 
and delivered to the Rectors nine Cart Loads of Log S. 
Wood, in lieu of all Tithes: This Modus was found 

upon an Iſſue directed; and per totam Curiam, ad- 


judged a good Modus, as well as a Modus of a Hogſ- 


Nota, Trin. 1715, Hedgſhon v. Smith & pebb, it was reſolved by three Ba- 


rons contra Price, that Tares, whether green or ripe, are a great Tithe, and be- 
longed to the Rector. 


2 head 
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head of Cyder, which are equally uncertain, yet both 
held to be good. 


Wota, In this Caſe one of the Defendants inſiſted 
on a Modus of two Pence per Acre for eighteen 
Acres, but ſet forth no Day of Payment, nor by 
whom ; but this being likewiſe found for the Defen- 
dant, was eſtabliſhed, being after a Verdict: od 


nota. 


358. The Attorney General v. Lutwydee & al. 
Feb. 11, 1729. 


uriſdiction, 1 | . * 
J —_ . INFORMATION in Debt upon Bond; the Defen 


Court has 1 dant craves Oyer, and pleads to the Juriſdiction 
_— of the Court, firſt, That the Bond was executed at 
Scotland. Dumfries in Scotland; 2dly, That it was given for 
the Payment of Duties of Tobacco imported there; 
3dly, That the Duties became payable in Scotland, 
and not elſewhere ; 4thly, The Defendant avers, that 
Conuſance belongs to the Court of Exchequer in 
Scotland, and not to this Court. The Attorney Ge- 


neral demurs. 


And in arguing inſiſted, that this was a tranſitory 
Matter, and might be ſued any where; as in the 
common Caſe of Subjects, where a Bond executed in 
the Eaſt Indies might be ſued here, eſpecially in this 
Caſe, the Parties being found here within the Juriſ- 
diction ; and that this Court was not deprived of its 
Juriſdiction, either by the Articles of Union, or by 


the Act for erecting the Court of Exchequer in Scor- 
land. 


To which it was anſwered, that the Queſtion now 
did not depend upon the Reſidence of the Parties, 
| but 
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— 


but upon the Nature of the Matter for which the 
Bond was given; and though there were no negative 
Words in the Articles of Union or Statute, yet the 
Expreſſion is as excluſive in Conſequence, as negative 
Words; and for this Purpoſe were quoted Lib. 11. 
59. Lib. 4. 65. b. Plowd. Com. 206. b. 1 Inft. 105. 
2 Lutw. 940. he 


Lord Chief Baron Pengelly; Before the Union this 
Court had no E of the Revenues in Scor- 
land, and therefore the Queſtion is, whether the Sta- 


tute is not excluſive of us, ſince it is giving a farther 
Juriſdiction to them who had it excluſive of us before. 


This being a Matter of great Conſequence and 
Difficulty, both he and the "eſt of the Barons thought 
it ought to be adjourned into the Exchequer Cham- 
ber propter Difficultatem ; but in the mean time Mr. 
Attorney General to ſignify to the Court what he was 
willing to do. 


Job ſon v. Selwin. Feb. 14, 1729. 339. 


ACTION for Money had and received by the De- habe 

© A fendant for the Plaintiff's Uſe ; this came to be wheat im- 
tried before the Lord Chief Baron at Guildhall, and poried hall 
the Queſtion was, whether Meal of Wheat imported Ws 2X 


ſhould not pay the fame Duty as Wheat imported, 8. 22 Car. 
by the Statute of Tillage 22 Car. 2. and there being 

an Authority expreſs in the Caſe, upon ſolemn Argu- 

ment upon a ſpecial Verdict in the Caſe of The A:- 

torney General v. Santen, 26* & 27* Car. 2. the Chief 

Baron would not let it be found ſpecially, but di- 

reed the Jury to find for the Defendant, who, as 
Officer, had received the Money for the Duty as for 

Wheat. 
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360. 


Feme mar- 
ries after in- 
terlocutory, 
and before 
final Judg- 
ment, the 
Court will 
not ſet it 
aſide. 


D E 


Term. Paſchæ, 


1730. 


Lord Sutherland & Ux' v. 
April 26, 1730. 


HE Plaintiff's Wife obtained an interlocutory 
: Judgment againſt the Defendant, and before 
final Judgment married; and after the final Judg- 
ment the Huſband and Wife brought a Scire facias 
thereupon for the Defendant to ſhew Cauſe guare Ex- 
ecutio non, &c. and now the Defendant moved to ſet 


this Judgment aſide ; but the Court refuſed to do it 


upon Motion, and put him to his Audita Querela.--- 
Mota, This being an Action in Cur” Scacc', a Writ of 
Error lies only to the Exchequer Chamber, where 
they have no Juriſdiction of Error in Fact. 


April 30, 1730, Sir James Reynolds, one of the 
Judges of the King's Bench, appointed Lord 
Chief Baron of the Exchequer in the room of 


Lord Chief Baron Pengelly, who died at Bland- 


ford in Dor/ſetſhire upon the laſt Leut Circuit, 
about the zoth of March laſt. 


3 DM DE 


85 


D E 
Term. S. Trinitatis, 
1730. 


2 er. * 8 i | 3 
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* 


Chabbs v. Billington. Junii 6*, 1730. 367. 


HE Plaintiff (being a Woman) married after the Feme mar- 


d ries after ins 
interlocutory Judgment, and before the exe- terlocutory 


k | 8 : . Judgment, 
cuting the Writ of Inquiry; and it was now moved 24e 


to ſet aſide the Writ of Inquiry and the Inquiſition the Writ of 
thereon taken: But per totam Curiam it was refuſed, "WY: 


and the Defendant was left to his Audita Querela. 


{he Attorney General v. White. 362. 
Eodem Die. 


N Trial of an Information for importing Brandy Amendment 
by the Defendant's Teſtator; there was a ſpecial Vaeter 
Verdict, which found that the Importation was upon one Argu- 
the oth of April 1725, but by the Minits it was in 
1719 and 1720. Per totam Curiam, it was permit- 
ted to bt amended, though it had been once argued. 


Benſon 


— — 


284 De Te 


rm. S. Trinitatis, 1730. 


£ 363. Benſon v. Olive. Junii 8*, 1730. 


Bill by an B. LL by the Impropriator of Bromley St. Leonard's 


ter fn Tide D in the County of Midalgſex tor Tithe Hay, &c. 


Hay. | | 
Defendant The Defendant in his Anſwer does not deny the 
88 Plaintiff's Title, but inſiſts upon Exemption, as be- 
Title, but ing Parcel of one of the larger Abbies which came to 


1 the Crown by the Stat. 3 1 Hen. 8. 
So Defen- Now upon hearing the Cauſe the Lord Chief Ba- 
23 ron thought, that where the Defendant admits the 
Exemption. general Right, and inſiſts only upon his Exemption, 
ſuch Admiſſion is ſufficient to put the Defendant 
upon proving his Exemption, and the Plaintiff (al- 
though a Lay Impropriator) is under no Neceſſity of 

proving Payment of Tithes to him. 


1 Decree refu- 2dly, A Decree in 1673 was offered to be pro- 
f 4+& ſed to be read, 8 .n — | 3 
5 becauſe not duced in Evidence, wherein the then Im- 


4 proved to be propriator, was Plaintiff, and Semain Defendant, and 
Lb | touching the 


49 ſame Lands Wherein the Plaintiff's Title was affirmed; but the 


I 2 
| hi > As Bee. 
2 


Nw or Title. Court would not permit this Decree to be read, be- 

4 cauſe the now Plaintiff could not ſhew that the De- 
ö | fendant claimed either the ſame Lands, or under the 

0 ſame Title as Semarn. 

"t 3 3dly, It was objected for the Plaintiff, that the 

* 2 = Defendant's producing Miniſters Accounts in 34 & 

ith permitted to 3 5 Hen. 8. was not ſufficient, being ſubſequent to 

N 1 >< ret. the Stat. 31 Hen. 8. but that he ought to ſhew the 

1 Surrender, or when it came to the Crown: But this 

1 Objection was over-ruled. 
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—— 


f 


4thly, A Deed was prodiiced by the Plaintiff dated A Deed 40 
zoth of March 1690, and it was admitted it was old ö 
enough to be read without Proof; but Baron Carter — laintiff 
objected, that the Plaintiff ſhould give ſome Account prove where 
how he came by it; but the Lord Chief Baron ſaid 10 or 
he could not ſee the Uſe of that, and it would be dy it. 
very inconvenient ; for then there muſt have been an 
Interrogatory to prove this Matter by Depoſitions, for 
it could not be inquired into on the Order to prove 
Exhibits; and the Deed was read at laſt, but by 
Conſent, though the reſt of the Barons ſeemed to be 


of Opinion with the Lord Chiet Baron, 


5thly, Another Deed in t694 was offered, but A Deed 35 
objected to, by the Defendant, as not being old J ben 
enough to prove itſelf ; and per Curiam, this Deed prove itſelf, 
was not admitted to be read; for though ſometimes 
thirty-tive or even thirty Years has been thought ſuf- 
ficient, yet not where it is objected to; but the uſual 


Rule is forty Years: 


6thly, The Plaintiff had brought an Action againſt A Verdi 


the Defendant upon the Stat. Ed. 6. and obtained a g, becauts 


Verdict, which he offered now in Evidence; but it not proved 

was oppoſed, becauſe this was a Matter which hap- hy Hat 
ened after Iſſue was joined in this Court; and the Lans. 
laintiff not being able to prove that zhat Trial was 


for the ſame Lands, the Court refuſed to admit it. 
Mota, At laſt the Bill was retained for a Year, and 


the Plaintiff to be at Liberty to bring his Action in 
the mean time. | 


4 D | Rex 


286 De Term. J. Trinitatis, 1730. 


— 


364. Rex v. Roſevere. Junii 9, 1730. 

Whether I FORMATION for importing Salt without Pay- 
an e ment of the Duties, for the treble Value on the 
— a0 . Stat. 80 Ann; and alſo for one hundred Pounds Pe- 
8 nalty on the Stat.; Geo. 1. c. 18. the Defendant 
Rege eto being concerned in 3 knowing the Duties 


Part. upon not to be paid. There was a Verdict pro Rege. 


an Inſorma- 
tion. 


And upon a Motion for a new Trial an Objection 
was ſtarted by Baron Comyns, that the Information 
laid it, that it was without Duty being ſatisfied or 
paid, or Warrant for landing the ſame, whereas the 
Stat. 8 Anne lays, © paid, or ſecured to be paid; 
Mr. Attorney General therefore gave it up that he 
could not have Judgment on the Stat. 8* Arne lor 
the treble Value, but inſiſted that he might on the 

other Part of the Information for the Penalty of one 
Allen 74. hundred Pounds, on the Stat. 5 Geo. cap. 18. which 
has not the Word /ecured, but ſays,---ſhall aver and 

above the Penalties already given forfeit one hundred 
Pounds: And upon this the Debate was, whether 
Judgment could be arreſted as to Part, and given pro 

Rege for the other. There was ſome Doubt and Dif- 
ference in the Court about this, and it was adjourned 

Pot Pl. 378. to be further argued, wherefore I have not now ſect 


down what was then offered on both Sides. 


Kerſlake 


— * 
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Kerſlake Adm of Frankpitt v. Pannel 365. 
& al, June 15, 1730. 


BILE for a Diſcovery and Relief, ſuggeſting that Bil! for Di- 


covery and 


the Defendants broke into the Room of the In- Relief, ſug- 
teſtate (who died ſuddenly) and took away ninety- Paine that 


Defendant 
nine broad Pieces, twenty-two Guineas, Bonds, Notes broke into 

t te- 
and Memorandums. 3 

and took a- 


On the Hearing, I objected that this was proper broadb'eces, 


at Law, the Defendants having denied the whole Ce. diſmiſ: 
ed, as proper 


Equity of the Bill, and that this was a mere Tort, at Law, the 


£8 Equity in the 
and that Trover would lie for the Money, &c. and if — 


cited the Cafe of Dr. Sloan v. Heathſiald; and on the denied. 
other Side were cited 1 Hern. Hunt and Matthews, 
2 Vern. 33. But per totam Curiam, The Bill was 


diſmiſſed with Coſts. 


Lee v. Holland. June 17, 1730. 366. 


NDEBITATUS aſſumpfit, the Defendant brought Money paid 


ſixteen Shillings into Court; upon the Trial there _ 


was a Verdict for the Defendant, and now the Plain- for the De- 


tiff moved that he might have the ſixteen Shillings Finn be. 
out of Court, though the Verdict was againſt him, gan hauke 
which was ordered accordingly. But 70:a, the Plain- paid out to 
tiff was a Pauper, otherwiſe the Defendant would bim. 


have had the ſixteen Shillings towards his Colts. 
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37 Vears 


ſtanding. 


Term. S. Michaelis 


5 
17 30. 


© . 


Dean CI v. North. Odd. 27, 1730. 


AR. North had been in Poſſeſſion, as Mortga- 
gee, ſince 1686; he apprehending that there 


would be no Redemption, the Mortgageor having 
gone off inſolvent, and having more than the Value 
upon the Eſtate, looked upon it as his own, and 
kept his Accounts of this Eſtate intermixed with his 
own (which was very conſiderable) for many Years ; 
but in the Year 1720 a Bill was brought by the Re- 
preſentative of the Mortgageor, after thirty-ſeven 
Years ſince the time of the firſt mortgaging, for a 
Redemption; and Mr. Worth preferred a Bill for a 


| Forecloſure, and upon Hearing the uſual Decree was 


made, that he ſhould account, have all juſt Allow- 
ances, and be examined on Interrogatories, which he 
was; and it appeared thereby, that the Eſtate was 
indebted to him above five thouſand Pounds : Now 
it was moved for the Plaintiff, that the Defendant 


ſhould produce all Books, Writings and Papers rela- 


ting to the Account on Oath ; which the Court or- 
dered as to the Books and Papers (though not di- 


rected 
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rected in the Decree, and though attended with the 
Circumſtances before- mentioned) but made no Order 
as to the Writings relating to the Title. 


Terry v. Harriſon. Eodem Die. 368. 


'T was moved that an Injunction on an Attachment nan 

7 . - t — 
ſhould extend to ſtay the Defendant's receiving fendabts re- 
South-Sea Annuities ; which was granted, the Anſwer <iving 8. S. 


. . Annuities, 
not being come in, and this being according to the 


Prayer of the Bill. 


Fricker v. Moore. Oct. 28, 1730. 369. 


F Day the Court ſuppreſſed Depoſitions, be- Depoſitions 


cauſe they were taken before the Plaintiff's So- >. 5g 


licitor, who was one of the Commiſſioners, and alſo 3 
8 0 ö ner - 

ordered the Solicitor to pay all the Coſts, or an At- tor 3 

tachment to go againſt him. uff. 


Snowden v. Herring. Nov. 6, 1730. 370. 


HERE Churchwardens have paſſed their Ac- Aſter a 
counts at a Veſtry, the Spiritual Court ſhall Churchwar- 


. den's Ac- 
not afterwards proceed againſt them to account upon counts al- 


Oath; ſo held per totam Curiam, on a Motion to diſ- +» ug 


charge the Rule to ſhew Cauſe why a Prohibition Spiritual 
ur 

ſhould not go. not proceed 

| againſt him to account on Oath, Ante Pl. 318. 


* 


. —— Pq. a. 8 6 
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371. The Attorney General at the Relation of 
Fackſon v. The City of Coventry. 
Nov. Io, 1730. 


Corporation IT was moved that the Defendants, who were Tru- 
as Truſtees 


of a Charity, 1 ſtees for a Charity, might produce their Books 
to produce and Writings relating to the Truſt, and which they 
their Books confeſſed in their Anſwer, and that they were ready 
therets, to be produced as the Court ſhould direct: But per 
totam ee denied; for though the Information 

was againſt the Body, yet it was only as they were 
Truſtees, and not as a Corporation, and this being 

their private Evidence, they ſhall not be obliged to 
diſcover it; and it is not like the Caſe of Cor- 
poration Books, or Court Rolls, which are of a 

public Nature; and Baron Compns ſaid that it was 

the Opinion of Lord Trevor, that where the Diſpute 
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4 about the Cuſtom of the Manor, &c. is between the 
1 Lord and a Stranger, who conteſts any of the Cuſtoms 


if of the Manor, there the Lord ſhould not be obliged 
19 to let him have the Inſpection of the Rolls, becauſe 
it was his private Evidence ; but if the Diſpute is 
between two Copyholders, or between a Copyholder 
and the Lord, he ſhall produce the Rolls, and per- 
mit Copies to be taken thereof. | 
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Wiki the + PON a Motion for time to anſwer, it was de- 
time for an- clared it ſhould be an eſtabliſhed Rule for the 
ſwering 1s . . . 

out, the De. future, that where time for anſwering is out, the 


fendant ſhall „ 
ment in Defendant ſhall be decmed in Contempt, though no 


Contempt, Attachment is ſealed; and in ſuch Cale he ſhall not 
though no 


Attachment ſealed. Ante Pl. 325, 
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have farther time to anſwer without entering his Ap- 


pearance with the Regiſter as upon a Contempt, per 
tot Cur”. 


Hooper v. Lethbridge & al. 373. 
Nov. 19, 1730. 


B. LL by Lay Impropriator for Tithes in Pilton in Tithes. 
the County of Devon; ſome of the Defendants nut 
inſiſted by tte Anſwer that Part of the Lands, of Parties. 
which Tithes were demanded, ought to pay Tithes 
to Mr. Incledon, who was intitled to a Portion of 
Tithes in Pilton; other Defendants inſiſted that they 
were Tenants to Mr. Rolle, and that King Hemry the 
Eighth granted to his Anceſtors their Lands and the 
Tiber thereof, prior to a Grant of the Rectory under 
which the Plaintiff claimed; neither Incledon nor Mr. 
Rolls being made Parties, it was objected that the 
Plaintiff could not proceed as to theſe Lands reſpec- 
tively ; and though Mr. Incledon was before the Court 
as Plaintiff in the Croſs Bill, yet that praying an Ex- 
emption as to other Lands ; both 3 were * 
lowed per totam Curiam. 


Makepeace & al v. Needler & al and 374. 
the Attorney General. Nov. 21, 1730. 


ILL charges that the Plaintiff was bound for Billdifmiſſed 
Clarke (who was Door-keeper and Accountant ___— ro 
of the impreſt Money to the Commiſſioners of Ex- 1 
eiſe) for juſtly accounting and faithful Performance cic Parties. | 
of his Duty during the time he continued in his Of- 
tice, which was from November 1727 to June 1730, 

in which time Clarke had received a conſiderable 

Sum, but had paid more than he had received about 
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TL. IF AER ID: 


one hundred and fſixty-one Pounds; and fo it would 
appear by the Books of Account delivered by Clarke 
(when he went out of his Office) to the Defendants, 
who were Accountants to the Commiſſioners of Ex- 
ciſe ; notwithſtanding which it was pretended, that 
Clarke was indebted, at the time he went out of his 
Office, above two hundred Pounds, and thereupon a 
Scire facias iſſued againſt the Plaintiff on his Bond, 
whereas he charges that it there was any ſuch Arrear, 
it was incurred before the time he (the Plaintiff) be- 
came bound, and therefore prays againſt the Attor- 
torney General (who was Party to the Bill) that Pro- 
ceedings might ſtay on the Scire facias, and that the 
other Defendants (Accountants) might diſcover if 
Clarke did not, on his going out of Office, deliver 


ſuch Books of Account to them, and that the Plain- 


tiff might have Liberty to inſpect them, and take 
Copies at his own Expence. | 


To this whole Bill the Defendants (Accountants) 
demurred, becauſe the Commiſſioners of Exciſe were 
not made Parties; and upon arguing it for the Plain- 
tiff it was inſiſted on, that there was no Neceſſity 
for ſuch Parties, for the Attorney General having the 
Superintendency of the whole Revenue, he ſtood in 
the Place of the Commiſſioners, and could litigate 
the Account without them: But per totam Curiam, 
The Defendants (demurring) appear to be only mi- 
niſterial Officers to the Commiſſioners, and in Na- 


ture of Servants, and they thought the Commiſſio- 


ners now in Being ſhould be made Parties, though 
the Commiſſion might be varied from the time the 
Plaintiff firſt became bound ; and allowed the De- 


murrer. 
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The Biſtop of Hereford . Cooper & al 375. 
& contra. Nov. 21, 1730. 


T was moved for Leave to ud the Decree and The Court 
Depoſitions in a former Cauſe, ſaving juit Excep- 1 
tions; and though this had been formerly taken to _ 
be a Motion of courſe in this Court, and was now read « De... 
every Day done in Chancery, yet the Order could uh de 17 
2 now be obtained, there being two Barons againſt v ving jul! Ex- 
two; the tra who oppoſed it diſtinguiſhed between apa 
this Court and the Court of Chancery; there they read. 
had but one Judge, here were four; and if Depoſi- 
tions ſhould be offered to be read, and two Judges 
ſhould be of Opinion they ought not, and two of 
another Opinion, yet they muſt then be read, there 


being no juſt Exception. (But guere de ce/ Reaſon.) 


Rex v. Allen. Dec. 7, 1730. 376. 


AN Extent iſſued againſt Allen the Receiver Gene- 2 an 


Extent to 


ral of the Land Tax and Duties upon Houſes in $1, Debis, 
the County of Vorfo/k; an Inquiſition taken on that + Pp 
Extent ends ſeveral Perſons indebted to Allen to the finall ones 
Amount of fourteen thouſand Pounds, but moſt oi 5 e 
theſe were {nall Debts; ſo that if ſeparate Extcats is ar pointed 
were to be taken out againſt each ſeparate Debtor (as © /e #* 


pence of a 


the old and uſual Practice of the Court is) the Value great Num- 
of the Debts would be ſwallowed up by the Expence r — 
of ſo many Extents: Mr. Attorney General therefore 
moved, that inſtcad of taking out ſo many Extents, 
a 8 might be appointed (who ſhould give Se- 
curity) to collect in theſe Debts, and pay them to 
the Deputy Remembrancer of this Court tor the Be- 
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nefit of the Crown, it being alſo for the Benefit of 
all Parties to ſave the Expence of ſo many Extents. 


And per Curiam, This was granted. 


377. Anonymous. 


A Rector 


compounds 


RECTOR agrees with a Pariſhioner for his 

with Pariſhi- Tithes for a certain Sum payable yearly at Mi- 
oners for o chaelmas; the Rector dies the Beginning of Septem- 
F the Agreement determining by the Death of the 
des before Parſon, the Succeſſor ſhall be intitled to Tithes in 
mw _ of Kind only from the Death, and the Executor of the 
laſt Incumbent to a Proportion according to the 
Agreement 'till the time of his Teſtator's Death, and 


this is by an.equitable Conſtruction. 


Quere the Caſe of Muly and Webber, wherein it 


was lo reſolved i: Scaccari. 


DE 
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Rex v. Roſevere. Feb. 12, 1730. 378. 


HIS Day the Lord Chief Baron gave the Opi- Antepl. 364. 
nion of the whole Court, that Judgment ought 
to be arreſted in toto. See this Caſe before Pl. 364. 


The Biſhop of Ely & al v. James & al. 379. 
Eodem Die. 


A BILL was brought for a Commiſſion to aſcertain 2 
the Bounds of Leaſehold Lands belonging to the fuer by the 
Biſhop of Ely, intermixed with Freehold Lands be- Draught. 
longing to the Defendant Kenrick ; the other Defen- 
dant James (who was Steward to Kenrick) by the 
Draught of his Anſwer ſwore, that twenty-five or 
thirty Acres had, thirty-five Years ago, been allotted 
to the Biſhop; in the Ingroſſment it was, by Mi- 
ſtake, made two hundred and fifty or three hundred, 
and /o ſworn ; whereupon I now moved (on an Affi- 
davit of the Miſtake, and how it came) to amend 
the Anſwer in this; which was granted per totam 
a Curiam. 
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Curiam. There was another Miſtake of eighty-ſix 
Acres inſtead of ſixty- eight, but ht they would not 
let us amend, becauſe the Draught and Ingroſſment 
were the ſame. 


At Serjeants Inn, Feb. 18, 1730. 
380. Leigh v. Maudſley. 


— Fg Impropriator by his Bill ſets forth, that in 
„ the Vear 1724 he was ſeiſed in Fee of all im- 
priator. propriate Pithes in the Townſhip of Veſihaughton in 
the Pariſh of Dean in the County of Lancaſter. 


He only * Upon the Hearing he went no farther in his Evi- 
yet dence of the Title, than that about thirty-four Years 
3 * ago theſe Tithes were reputed to belong to the An- 
under whom (lertons of Loſdoct, under whom the Plaintiff claimed; 
we Canes, it Was objected for the Defendant, that here was not 
ent. a ſufficient Title ſhewn, ſince a Layman was not ca- 
pable of Tithes in Pernancy but from the Crown, 
ſince the 32 Hen. 8. and therefore it was incumbent 
on the Plaintiff to ſhew how he derived them out of 


the Crown. 


But per totam Curiam, If he had ſet out in his Bill 
a Title under the Crown, and derived it down, he 
muſt have proved it as he had ſet it forth; but ſince 
he had not, this Proof was ſufficient. ( Quod nota & 


gucre former Practice.) 


Were a ge- The Defendant in his Anſwer inſiſted, that his 


neral Ex- 


emption is Lands were diſcharged as being Parcel of the Poſſeſ- 
inſiſted on, ſions of the Abbey of Cocſerſand, diflolved by the 


a partial one 


cannot be Stat. 31 Hen. 8, But there having been ſeveral In- 
admitted in 


Pre ſtances of Payment of Tithes of Corn in Kind, they 
3 farther 
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farther alledged, that fince no Hay had ever been 
paid, that as to ht Species of Tithe they ought in 
all Events to be diſcharged, as againſt a * Impro- 


priator. 


But per Curiam, Though a Defendant may in 

Equity inſiſt on ſeveral — which are conſi- 
ſtent, yet having undertaken to prove a general Ex- 
emption, and failing in that, he cannot have the 
Benefit of the other Point; ſo the Defendant was 


decreed to account generally. 
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Term. Paſchæ, 


1731. 


381. Hiddon v. Charnells & al. May 6, 1731. 
2244 Upon the Marriage of his Son, ſettles his Eſtate 


— upon his Son 2 Life, then on the intended 


wi for Life, Remainder to the Heirs of the Huſ- 


Means, yet band on his Wife begotten, Remainder to the right 


ſhall 0 
_ — 8. Heirs of the Wife. 


liver it up. | | 

A. dies, the Son has Iſſue B. and C. by his Wife, 
and dies; the Wife marries again, and ſhe and her 
Huſband agree to convey their Intereſt to B. the eld- 
eſt Son, and for that Purpoſe depoſit (among other 
Deeds) this Settlement in the Hands of an Attorney 
to draw an Abſtract of the Title, and then to deliver 
them all into the Hands of E. for the Uſe of B. after 
the Conveyance to the Son B. 


B. dies without Iſſue, ſo that the Lands came to 

C. the ſecond Son, who demanded this Settlement 
made by the Grandfather, and preferred a Bill againſt 
the A and againſt a pretended Mortgagee (as 
alledged 1 in the Bull) for to have it delivered up to 1 * : 
3 The 


De Term. Paſche, 173i. 2099 


The Attorney in his Anſwer admitted that he had the 
| Settlement, ſet it forth in hzc Yerba, and ſaid he was 
ready to produce it as the Court ſhould direct; but 
before the Hearing of the Cauſe he delivered it to 
the Mortgagee. | 


And it was now inſiſted for the Plaintiff, that 
though a Court of Equity might not oblige a fair 
Purchaſor to deliver up a Security, which corrobo- 
rates his Title, whatever Means he procured it by, 
yet that the Defendant (the Attorney) having had this 
in his Hands for a particular Purpoſe, and delivering 
it up pendente Lite, was guilty of a Breach of Truſt, 
and of ſuch a Miſdemeanor, that a Court of Equi 


would compel him to procure the Deed, or commit 
him until he did. 


But the Court thought he was equally a Truſtee 
for the Mortgagee as for the Mortgageor (who was 
only Tenant in ſpecial Tail, and no Fine levied or 
Recovery ſuffered) and therefore diſmiſſed the Bill. 


Hughes v. Owen. May 11, 1731. 382. 


A BILL was taken pro confeſſo, the Defendant be- After a Bill 
ing brought up three times, and charged with 3 
it, and not putting in any Anſwer; I now moved Deſendant 
(upon an Affidavit that the Defendant was in Shrew/- ted to put in 
bury Gaol at the time he was ſerved with the $4. his Anſwer. 
ferna, that he employed an Attorney in the Country 
to appear and put in an Anſwer for him, but ne- 
glected it, that he had ſince been removed to the 
Fleet, where he had continued ever ſince in poor Cir- 
cumſtances, but had lately procured Money to defend 
his Cauſe) that he might be at Liberty now to put 
in his Anſwer. 

But 


2ü„*õöſ —ů 


300 De Term. Paſche, 1731. 


» 


But per totam Curiam the Motion was denied; and 
indeed I thought there was neither Reaſon nor Pre- 
cedent for it. 


Nota, The Bill was brought by a ſecond Mortga- 
gee to have the Eſtate abſolutely by virtue of the 
Statute of 4 & 5 W. & M. cap. 16. the Defendant 
not giving Notice of the firſt Mortgage, which the 
Defendant denied, but not by Affidavit. 


383. Rex v. Jans vel Smith. May 12, 1731. 


— ANS, Sub- collector of Biddiford, takes out an 
| finda Ner- / Extent againſt himſelf to find Debts, 
— — the | 


Sub-collec- Upon the Inquiſition Smith (who was a Merchant 
. an in Biddiford was found indebted to Jans in one hun- 


Extent in | dred and fifty Pounds, Money had and received to 
* the Uſe of Jans. 


Fans therefore moved for an immediate Extent 
againſt Smith upon this Inquiſition, and upon an Af- 
fidavit that Smith was in ſuſpicious Circumſtances, 

and that the Debt was in Danger of being loſt. 


But per totam Curiam (vis. Lord Chief Baron Rey- 
nolds, Baron Carter and Baron Comyns) it was denied, 
becauſe it might be of dangerous Conſequence in the 
Caſe of a Trader; and it did not appear, but that 
this was a imple Contract Debt, and that this one 
hundred and fifty Pounds was not the Money of the 
Crown; beſides, the Affidavit did not go far enough, 
and was not according to the old Form. 


Kennedy 


_— _ I I _ - 


* Form Paſcbe, 1737. 8 3 0 


Kennedy Cl v. Goodwin, May 3, 1731. 384. 


ECT OR brings a Bill for Tithes in the Pariſh Moe” . 
of Sau Olenden in the C County of _—_— ; — te” | 


a Farm of 
Zol. per An- 


The Denise inſiſts upon a Modus of four Pounds num is 
ten Shillings, payable yearly at fuch a Day, for his 
Farm called Quince * which was thirty Pounds 2 7. 


fer Annum, 


It was objected for dis Plaintiff that this Modus 
was too rank, and of that Opinion was the whole 
Court; and the Defendant was decreed to account. 


Nota, The Caſe of Eage v. Oplander, Ter. Hil. 
1691, was cited for the Defendant, where a Modus 
of eight Pounds for a Farm of ciphty Pounds per 
Annum was allowed to be a good Modus; and alſo 
the Caſe of Biſhop v. Arundell, Paſc. 1705, where a 
Modus of twenty-ſix Pounds per Annum for a Farm 
(not faying of what Value the 'Farm was) was al- 


lowed. 


Fereyes v. Robertſon & al. Eodem Die. 385. 


MAN by his Will deviſes his Leaſehold Eſtate, Deviſe of a 
and other his Chattels real to his Son William, a au 
and to the Iſſue of his Body; and if he die without Remainders | 
Iſſue, to his Son B. and the Iſſue of his Body; and . 
if he die without Iſſue, to C. &c. * — 
1 Ro. Abr. 
Per totam Curiam, The whats Intereſt veſts in Mil- $1”: 75 1 
liam, and ſhall go to his Executors or Adminiſtrators, x Sid. 37. | 
and the Limitations over are void, * 
1 A Man 


AL. he 167. 
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Freehold E- A Man deviſes all his Freehold Houſes, Lands and 


_ . 40 _ Hereditaments in V hpitebaven to three Truſtees, to 


payment of hold to them in Truſt, that the Freehold Eſtate ſhall 
de dada be ſubject to, and be ſold and diſpoſed of by them for 


3 firſt Payment of his juſt Debts; and after diſpoſing of 


Deng no ne. ſome Particular Legacies he gave to his Nephew the 
ng P U ba P 
five Reſt and Reſidue of his Goods, Chattels, Debts, 
Rights, Credits, and perſonal Eſtate not before diſ- 
poſed of. 


Hereupon the Queſtion was, whether the perſonal 
Eſtate ſhould be firſt applied to the Payment of the 


Debts, notwithſtanding the real Eſtate was expreſily 
deviſed for that Purpoſe. 


The Counſel for the Defendants (who were the 
Truſtees and reſiduary Legatee) inſiſted that the real 
Eſtate being not only made ſubject, but directed to 
be ſold for Payment of the Debts, the perſonal 
Eſtate ſhould not be applied for that Purpoſe, and 


cited 1 Lev. 203. 2 ern. 718. 


But per totam Curiam, Here being no negative 
Words to exclude the perſonal Eſtate from being ap- 
plied for the Payment of Debts, that ought to be firſt 
applied for the Benefit of the Heir at Law (who was 
the Plaintiff); and decreed accordingly “. 

* Errington 


* By Lord C. Hardwicke, in the Caſe of Walker a Bond Creditor v. Jacſſon 

& al Heir and Executor of Teſtator, upon a Rehearing at Lincoln's Inn Hall, Fuly 
22, 1743. The General Rule is, that the perſonal Eſtate ſhall be firſt charged 
with Payment of Debts and Legacies, and the Teſtator cannot exempt it from 
being liable to his Debts, as againſt Creditors ; but as between Heir and Executor 
he may charge them upon any other Fund, which is not primarily liable, and diſ- 
charge the perſonal Eſtate, 'T here are ſeveral Ways, by any of which a Man 
may give his real Eſtate for Payment of his Debts ; as firſt, to Truſtees ; ſecondly, 
by way of Charge in Equity, which this Court will decree to be performed ; or 

. thirdly, he may direct that his, real Eſtate may be ſold for Payment of his Debts; 
but let him do it what Way he pleaſes, none of thoſe Ways will make the real 
Eſtate” firſt chargeable, if there be not in the Will, either expreſs Words, or a 


manifeſt 


. 


1 4 
2 Fs 


—_—_— 


De Term. Paſche; 1731. 


— 
—I_ . = A. . 


en 
— — 


Errington v. The Attorney General & the 186. 
Executors of Sir Ran. Knipe. May 27. 


4 PON a Bill of Interpleader by the Plaintiff Interpleader, 
againſt the Attorney General, and the Execu-y,"** mu 
tors of Sir Randolph Knipe, it was agreed per Curiam, davit annex- 
that there is a Neceſlity of annexing an Athdavit to — 9 * 

the Bill, or elſe it is demurrable to. (But guere it 

there is any Neceſſity where only private Perſons are 


Defendants.) 
In this Caſe the Attorney General had put in the 


common Anſwer, viz. that he was a Stranger to the 
Matters in the Bill, and that he hoped the Intereſt 
of the Crown would be taken care of, &c. 


The Defendants {K7ipe's Executors) now moved, 
that the Plaintiff's Bill might be diſmiſſed, and the 
Injunction diffolved, and that they might have the 
eighty-nine Pounds three Shillings and fix Pence 
(brought into Court by the Plaintiff) paid to them. 


This was oppoſed by Mr. Attorney General, who —.— 


at the ſame time prayed that he might be at Liberty permitted to 


i : . withdraw his 
to withdraw his general Anſwer, and put in another gener An- 


Anſwer, inſiſting on the particular Right of the fer, and to 


put in ano- 


Crown to this Money. | ther, inſiſt- 


ing on the 
particular 


And per totam Curiam it was granted, and thought Right of be 


it would be very unreaſonable to diſmiſs the Plain- Crown. 
tiff's Bill, or diflolve the Injunction, and to leave him 


manifeſt Intent to diſcharge the perſunal Eſtate, but it ſhall be firſt liable. Yide 
2 Vern, 568. Gilb. 73, Prec. in Can. 101. And guære the Caſes of Baddiſt v. 

Lifle, 2 Nov. 1732; Bromball v. Wilbraham, at the Rolls, 1734; and Stapleton 

a 8 at the Rolls, Fuly 17, 1735, affirmed Fuly 10, 1736, coram Lord 
'a bot . g | 


afterwards 
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=. To : Ads to be harraſied at Law by either. 7 
when he had acknowledged the Debt and paid the 
=; Money into Court, but did not know to which of the 
| 


Parties to pay it to; and now the Defendants are 
become in the Nature of Plaintiffs. 


" ; Vern. 351. Quere if the Plaintiff has any thing more to do, 


. , 
= -.* when both Anſwers are come in, than to move that 
i ” > Defendants may interplead between one e 
1 5 15 l Aſtley Sal. May zs, 1731, 
3 mage Pn Curiam, Aﬀter an Audios is come in, it- is 
'<+. * '- Beau. too late to refer the Bill for Impertinence ; but it 


Ante Pl. 91. js never too late to refer for Scandal. 


DE 


* — 


D E 


Term. S. Michaelis, 


Rex v. Burrell. Nov. 6, 1731. 38. 


URRELL was outlawed. at the Suit of Laſcumb Poundage to 
in a Plea of Debt in the Common Pleas, from — 5 1 
whence a ſpecial Capias utlagatum iſſued, and ſeveral vari. 


Lands of the Defendant in the County of Devon were 
ſeiſed. 


The Outlawry being tranſcribed into the Exche- 
quer, a Levari iſſued to the Sheriff, by virtue of 
which he levied the Rents and Profits to the Value 
of ſixty Pounds. | 


The Defendant obtained an Order for fix Weeks 
time to plead, and to have Reſtitution of the Money 
upon giving Security, which Order was ſerved upon 
the Sheriff, and which he was willing to comply 
with, deducting his Poundage, according to the Stat. 


Now upon Motion for an Attachment againſt the 
Sheriff for not obeying the Order, the Queſtion was, 
4 1 | whether 
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De Term. * Michaelir, 1731 


whether he ſhould not retain his Poundage, or ſhould 
be left to have it allowed in his Accounts with the 


Crown. 


And the Court ſeemed clearly of Opinion he ſhould 
detain his Poundage, and pay the Reſidue only to 


the Defendant, but would not abſolutely determine 
it in this Method. 


389. Barkley & al v. Walters. Nov. 6, 1731. 


Officer of Cuſtom-houſe Officer ſeiſed two Cables on board 
—— a Ship after ſne was cleared, and brought them 
Cables, one on ſhore, being not reported; one of them was a 
only foreign, foreign Cable, and fo forfeited by the Stat. 5 Geo. 1. 

the Court c, the other he would have brought back again to 
move the he Ship, but the Maſter refuſed to receive it, unleſs 


Treats he could have them both. 
from B. R. 


The Owners of the Ship brought an Action of 
Treſpaſs againſt the Officer for taking fifty thouſand 
Pounds Weight of Ropes and Cordage in B. R. fo I 
this Day moved to remove the Action into this Court, 

the Defendant being an Officer of the Revenue, act- 
ing in the Execution of his Office, and the foreign 
Cable being actually condemned in this Court. 


But it not appearing, but that the Action was 


brought in B. R. for the other Cable only, the Court 
denied the Motion. 


Brinklow 


De Term. J. Michaelis, . 


— 


Brinklow & a v. Edmonds Rector of 300. 
the Pariſh of Newton Longville in the 
County of. Buckingham. Nov.), 1731. 


A BILL was exhibited by the Landholders, &c. to Bill to eſta- 
eſtabliſh ſeveral Modus's in the Pariſh of Meuron nt, Nie- 


dus's. 


Longvilk in the County of Buckingham. 


Firſt, That Tithe Milk ought to be paid by every Milk. Pay- 
tenth Evening and Morning's Meal in Kind from Hoe nee 
Monday to the ſecond Day of Movember, to com- „ 
mence upon the Evening of Hoe Monday (i. e. the 
Monday Fortnight after Eaſter Day) and the Morning 
following to be taken by the Rector at the Place of 
Milking, and no Tithe Milk to be paid for the Reſi- 


due 1 che Year. 


But per Curiam, This is void upon the Face of it, 


being only a Payment of Part for the Whole. 


The Second was a Modus of an Half-penny for An Ha 
each Calf in lieu of Calves, payable on Wedneſclay th Lat 
before Eafter : This was admitted by the Defendant, 299 
and eſtabliſhed. 


The Third was a Smoak Penny, in lieu of Fire- A Smenk 
wood burnt in their reſpective Houſes, which was Firewood, 
alſo admitted and eſtabliſhed. good, 


The Fourth was an Half-penny, payable on Sheer An Half- 


Day for the Wool of each Sheep dying between Can- ch Argh 


dlemas and Sheer Day, which was likewiſe admitted dying, good. 
and eſtabliſhed. 


The Fifth was four Pence per Month, payable on 44. per. 
Sheer Day, for the Tithe of Wool of every hundred Wor 8 
Sheep ſhorn in the Pariſh, which were brought into — 1 on. 
it after the ſecond Day of February. As 
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308 Die Term. J. Michaelis, 1731. 


As to this it was objected for the Defendant, that 
the Witneſſes differed in their Evidence as to the 
time of Payment, one proving it to be payable about 
Eaſter, the others a few Days after Sheering Day ; 
but notwithſtanding this Objection it was eſtabliſhed, 
the Defendant having no Proofs in the Cauſe. 


Modus deci- Sixthly, Where the Pariſhioner has ten Lambs, the 
man tenth is due to the Rector on Saint Marl's Day; if 
nine, the Rector is to have one, and pay the Pariſhi- 

oner an Half-penny ; if eight, he is to have one, and 

pay the Pariſhioner a Penny ; and when ſeven Lambs, 

the Rector is to have one, and pay the Pariſhioner 

three Pence Half- penny; but for a leſs Number the 

Rector is to have no Lamb, but is only to have an 


HFalf- penny paid him for each Lamb under ſeven. 


This was eſtabliſhed, notwithſtanding it was ob- 
jected that by the Caſe of Reignolds v. Vincent a Pay- 
ment on Saint Mark's Day was adjudged void. But 
nota, it was proved in this Cauſe that the Parſon had 
a Benefit ; for when there were ten Lambs, after the 
one: had taken two, the Rector was to chooſe 

his one. | 


| id The like Modus as to Pigs was alſo 
eſtabliſhed. 


Eggs and Eighthly, Three Eggs for every Cock and Drake, 
pupae payable on Wedneſaay before Eaſter and for every 
end roTur- Hen and Duck reſpectively three Eggs, in lieu of 


3 into Tithe Eggs and Chickens and Ducks hatched in the 


— 1 Pariſh, eſtabliſned all as above without Trial, the 
e e having no Proof. 


Drake 


— 


— 4 
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Drake v. Hopkins. Nov. 13, 1731. 391. 


OTA, It was this Day declared by the Court A Rehearing 
upon a Motion for a Rehearing in this Cauſe, ed * 
(wherein it was granted, though after two Years and in Months 
an Half ſince the Decree, and after the Parties had cre. 
been long before the Deputy upon their Charge and 
Diſcharge) That for the future no Rehearing ſhould 
be granted, unleſs Application was made for it within 
ſix Months after pronouncing the Decree. 


Penny v. Bailey. Nov. 17, 1731. 392. 


ROVER was brought in the Common Pleas Trover a- 

againſt a Cuſtom-houſe Officer for a Quantity fem dd 
of Tea and other Goods; and in the Declaration the Officer re. 
Plaintiff threw in a great Coat, Saddle, Whip, and CB. 


Spurs. 


Now it was moved by Mr. Solicitor General to re- 
move the Action into this Court, upon an Affidavit 
that the Tea and other Goods ſeiſed were actually 
condemned, and that the Defendant had not ſeiſed 
the great Coat, &c. and they were only thrown in 
to give a Colour to his Action here; the Plaintiff 
not coming to ſhew any Cauſe why the Action ſhould 
not be removed, the Rule was made abſolute, 


4 K Wiblett 
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393- Miblett v. Daniel. Nov. 18, 1731. 


A = 57 T was this Day declared in this Cauſe by the 


to add a ma- 1 Court, that if a Cauſe is brought to Hearing, and 
= __ there is an Objection for want of Parties, and the 


Depoſitions Court lets the Cauſe ſtand over with Liberty for the 
taken hore Plaintiff to add a Party; if that Party is à material 
read againſt Defendant, and concerned in Intereſt, the Depoſitions 
- taken before, cannot be read againſt this Defendant, 
he not being a Party when Iſſue was joined, and the 


Commullion executed. 


. Then what Method to take, ſince they cannot 


examine de novo, becauſe Publication was paſſed before. 


Will of It was alſo declared in this Cauſe, that for the ſu- 
Lands not to 


be proved as ture no Will of a real Eſtate ſhall be proved as an 
* 8 


304. Lady Lauley alias Halpen v. Halpen. 
Nov. 24, 1731. 


A Feme Co- A Feme Covert, who had brought a Bill againſt her 


vert permit- 


ted to change Huſband by her Prochein Amy, having ſome Suſ- 


_ rocein picion that the Huſband and the Prochein Amy were 


in a Confederacy, moved to change her Prochein Amy 
after there had been a conſiderable Progreſs in the 
Cauſe ; which the Court at firſt were in ſome Doubt 
about, becauſe it would be a Queſtion whether the 
ſucceeding Prochein Amy would be liable to the Coſts 
before his time; but at laſt they ordered that there 
ſhould be a new one named, he entering into a Re- 


cogniſance to anſwer the Coſts, and abide the Order 
on Hearing, ; 
The 


De Term. S. Michaelis, 1731. 311 


The Attorney General v. Poppleſtone. 395. 
Dec. 2, 1731. | 


ON a Trial before the Lord Chief Baron Reynolds One in Exe- 
cution upon 


at Neſlminſter, upon an Information againſt the , Jede 


Defendant for being concerned in unſhipping, &c. on A 


contrary to the Stat. 8 Anne, it was objected that being con- 


one Ruſſell had been found Guilty on an Information unſhipp A 


of the ſame Nature for the ſame Goods, and was ac- &c. is no 


Bar to an 


tually in Execution in the Fleet upon that Judgment; Information 
and therefore the Crown could not have a double Sa- 2 ano- 


tisfaction, and quoted Moore 553. WVoy 62. Cro. Eli. — fg 


480. and inſiſted that in this Caſe an Auditd _ thing, 
did not lie. 


The Lord Chief Baron thought the Defendant” 
might have pleaded this Matter puis darrein Conti-.. 
mance; but however, that Ruſſell's being in Execu- 
tion in the Fleet was not a Satisfaction to the Crown; 
and ſo the Defendant went into Evidence, and on 
Proof it plainly a , that the Witneſs for the 
Crown was perjured, ſo Mr. Attorney General gave 
it up; and there was a Verdict for the Defendant. 
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1731. 
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ton th. a 4 


396. Bond v. Barrow. Jan. 29, 1731. 


Bill for PON a Bill for Tithes of aſſart Lands ; Baron 
Tithes of a Q Comm ſeemed: to be of Opinion, that the 


Ante l. aol. Words de novo afſartatis & aſſartandis, in the Grant 
of Eduard the Firſt, ſhould be conſtrued to extend 
only to ſuch Lands as were at that time aſſarted, or 
intended ſhortly to be ſo, and not to ſuch as in fu- 
ture Ages ſhould happen to be aſſarted, eſpecially if 
no Tithes have uſually been paid; as if a Man grants 
Tithe Wool of his Sheep that he ſhall have ſeven 
Vears hence, if he had no Sheep at that time of 
Grant it will be void. Quzere Hob. 132. 


397. Head & Ux v. Winter. Feb. I, 1731. 


wo the Spir | BEL in the Spiritual Court for theſe Words --- 
tual Court Moll Winter is a Whore and a common Whore, 
for os and Plier in a Bawdy-houſe ; and there was a Sen- 
Sentence, tence againſt the Defendant for Penance and for 

8 Coſts, and Excommunication denounced purſuant to 


the Sentence. 
| 2 A Pro- 


— — — ö 


A Prohibition was moved for, on a Suggeſtion 
that the Words were ſpoken in London ; but nota, 
upon the Face of the Libel it appeared, that the 
Words were ſpoken in the Pariſh of | 
in the Dioceſs of Lonuon; ſo that though it might 
be in the Dioceſs, yet it did not follow that it was 
in the City, as in Truth that Part of the Pariſh 
where the Words were ſpoken is in Middleſex, and 
therefore it was inſiſted for the Defendant in Prohi- 
bition, that it was too late after Sentence to come for 
a Prohibition; and of that Opinion was the whole 
Court, and diſcharged the Rule to ſhew Cauſe why 
a Prohibition ſhould not go. Cited for the Plaintiff 
in Prohibition, 1 Vent. 343, 352. WVoeta, theſe were 
before Sentence. Cited for the Defendant, Offey v. 
Whitall, Mich. 1717. 2 Salk. 548. March 73. Stat. 
23 Hen. 8. c. g. 2 Ro. Ar. 318. L. 1, 2. 1 ent. 


Of, 247: 


” 
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Poor v. Seymour. Feb. 19, 1731. 398. 


B¹ LL for Tithe Herbage for Sheep depaſtured in Tithe Here 
) the Pariſh three or four Months after they had br be 


not be paid 
been ſhorn, and then were removed into another Pa- for Sheep 
riſh, and ſhorn there; and cited for the Plaintiff, _— 
Conan and Barker, Paſche 1726, and Dummer and 
ing field, 1 W. & M. (cited there). But per Cu- 
rium, No Tithe Herbage ſhall be paid for ſuch Sheep 


becauſe they are Animalia fruttuofa. 
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399 ſquinfen v. Dighy. Eodem Die. 


— N this Cauſe the Court declared, that where Land 
the Corn is ® is ſown with Turnips after the Corn is cleared, 
_ -— ag and fed with Sheep and barren Cattle, that Tithe 
and barren ſhall be paid of ſuch Turnips; though it was inſiſted 


Cure, tall pen for the Defendant, that the Soil in that County 


(Staffordſhire) was dry and ſandy, and that this Me- 
thod of Huſbandry md the Land, ſo that the 
Plaintiff had zheriores Decimas of Gam, and had re- 
ceived the Tithe of Lambs and Wool of the Sheep 
ſo fed, before : But the Court over-ruled this De- 


fence, and ſaid it amounted to a Von decimando, as 
to Turnips. 


D E 


D E 


Term. Paſchæ, 


1732. 


Rex v. Wilkinſon. May 22, 1732. 400. 


HOMA and Charles Wilkinſon were conſtituted Quietus, the 
Receivers General of the Duties on Houſes for the 1 — 
County of York, & al”; and upon the 20th and 21ſt 
Days of January 1717, they, together with Hutch- 
inſon as their Surety, entered into the uſual Bond for 
the faithful Diſcharge of their Truſt. 


Upon the firſt of November 1718, Thomas Willin- 
/on died, but Charles continued to act, and received 
ſeveral Sums of Money, although the Commiſſion 


being joint, the Authority, as was inſiſted, determi- 
ned by the Death of Thomas. 


In 1724, Hutchinſon became uneaſy, and was un- 
willing to continue any longer Security ; whereupon 
Charles Wilkinſon applied to the Lords of the Trea- 
fury, and upon ſuch Application the Bond in 1717 
was delivered up. 


Upon 
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Upon the 28th of January 1724, Charles entered 
into a new Bond with new Sureties for duly account- 
ing to the 28th of Movember 924. MWota, The Con- 
dition recited that Charles Wilkinſon was conſtituted 
Receiver General, whereas he had no new Commil- 
ſion, but that In 197 6nly. es 2 


0 2 
"+ 


A. 


Aﬀtetwards Charles W Muren paſſed his Accounts 
to Lady-day 1724, and had oy 6 for each Year 


to that time. 


He afterwards became greatly in Arrear for the 
Years 1725 and 1726, and was then removed from 
being Receiver, and udgment was obtained againſt 


him and his Sureties on the Bond of the 28th of Ja- 


Nnuary 1724. 


Charles Wilkinſon, on the 3d of September 172 3, 


having, upon the Marriage of his Son Andrew with 


Lib. 11. Au- 


ditor Curl. 
1 Mod. 187. 


Lib. 11. Earl 


of Devon. 


Stat. 13 Eliz. 


the Daughter of Mr. Yeſſep, ſettled an Eſtate in Poſ- 
ſeſſion upon the ſaid Andrew, Mr. Attorney General, 
in order to over-reach this Settlement, obtained an 
Order for an immediate Extent againſt Charles Wil- 
kinſon-and his Eſtate, to extend to all Lands and Te- 
nements which the ſame Charles Wilkinſon had on the 
20th Day of January 1717, being the time when he 
firſt became accountable to the Crown, upon a Sug- 
geſtion that he was greatly in Arrear for the Years 
1725 and 1726; and accordingly an Extent was made 
out, reciting that Charles J/ilkinſon was accountable 


from the 20th of Tanuary 1717, deut it on the 
Stat. 13 Elig. cap. 4. 


For the Defendant we now moved to diſcharge 
this Extent; firſt, Becauſe it is not a Caſe within the 


2 Mod. Rex v. Alſton. 2 Vern. 389, Moor 646. Vide bon Conſtruction del' 
Q. Lib. 8. Sir Ger. Fleetwood, Hard, 226. 


r — — + : ou oy ——_— 


De Term. Paſche, 1732. 


Statute, he not remaining an Accountant within the 
Meaning thereof, ſince the Commiſſion, which was 
joint, deter ined by the Death of Thomas HW Minſon 


in the Year 1718. 


2dly, Becauſe they ought to go no further back 
than Lady-day 1724, to which time Charles Wilkin- 
/on had paſſed his Accounts, and obtained his Qietus; 
and if this Method was to prevail, it would be of 
dangerous Conſequence to Purchaſors, and render 
Quietus's of no Effect. | 


The Court now refuſed to determine this nice 
Point upon a Motion, but ordered the Defendant to 
plead. 


The Defendant accordingly pleaded this Matter, 
to which Mr. Attorney General demurred, and upon 
the 23d of May 1737, the Court after folemn Argu- 
ment were unanimouſly of Opinion, and gave Judg- 
ment for the Defendant. 


D E 


318 


D E 


Term. S. Trinitatis, 
1732. 


401. Rex v. Knight Executor of Fenwick. 
June 10, 1732. 


Commiſion Y URCISS, a Collector of the Exciſe at Thetford, 
in what Caſe * paid to Abraham Ward one hundred and cighty- 
i ſhall Hue. two Pounds of the King's Money; Yard drew three 
Bills of Exchange upon Michael Ferwick his Corre- 
ſpondent in London, for that Sum, payable to the 
Commiſſioners of Exciſe, Value received of Burgiſs, 


being the King's Money. 
Fenwick accepted the Bills, but did not pay them, 


and they were returned proteſted. 


Femwick dies, and after his Deceaſe one of the Bill- 
men of the Exciſe Office made Affidavit of theſe 
Facts, that the Bills were underwrote accepted (not 
ſaying by whom )---that they are ftill due (not ſaying 
to whom )--- that Fenwick died in bad Circumſtances 
(which was too general and uncertain)---and that 
the King was in Danger of loſing his Money from 
Pemwick, 


2 Upon 


De Term. J. Trinitatis, 1732. 


| 519 


Upon which Affidavit a Commiſſion iſſued, reci- 
ting this Matter, to inquire if theſe Bills were ac- 


cepted by Fenwick. 


An Inquiſition was taken upon this Commiſſion, 
which finds the Matters aforeſaid, and upon zhat a 
Scire facias iſſued againſt the Executor of Femorck. 


We now moved in Behalf of the Executor to ſet 


aſide the Commiſſion, Inquiſition and Scire facias. 


Firſt, Upon the Uncertainty of the Afﬀidavit, 
which is not purſuant to the old Rules; and there 
ought to be the ſame Certainty, or a greater, to 
ground a Commiſſion than an Extent ; but this Ob- 
jection was over- ruled. 


Secondly, That no Commiſſion ou ght to have iſ- 
ſued in this Caſe, becauſe Ferwick only accepted 
the Bills, and it did not appear that one Farthing of 
the King's Money ever came to his Hands; Soak 
therefore the Crown ought to have taken a Remedy 
againſt Ward; beſides, Commiſſions themſelves are 
but of late Invention, and there is no Inftance where 
they have iſſued in a Caſe of this Nature. 


Thirdly, That a Commiſſion cannot iſſue after the 


Party's Deceaſe, no more than a Diem clauſit extre- 
mum can iſſue where there is no Debt upon Record 
before the Party's Death. 


But the Court refuſed to determine theſe laſt Mat- 
ters upon Motion, and put us to plead or demur. 


Mora, Another Scire facias againſt Knight was Scire facias 


returnable 
on Aſcenſion 


the 18th of May, which happened to be Aſcenſſom Day, quaſh- 


quaſhed per totam Curiam, it being made returnable 


Day, which by Act of Parliament is Dies nom juri- 


dicus; ; ſo that the Defendant had no Day in Court. 
DE 
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402. 


Motion to 
examine 
Witneſſes 
De bene eſſe 
refuſed, be- 
cauſe they 


were the 
Plaintiffs 
Servants, 
and they 
might keep 
them at 

home, if 


they pleaſed, 


D E 


Term. S. Michaelis, 


1742. 


1 * Ma i 
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The Eaſt-India Company v. Naiſh & al. 
Oct. 25, 1732. 


BILL was exhibited for a Diſcovery and Satiſ- 
faction for a Fraud and Breach of Truſt in the 
Defendants in the Eaft-Indies : The Bill was filed in 
Michaelmas Term, 1731; all the Defendants (who 


were Supercargoes and Writers) but one, had an- 


ſwered; but rota, the principal Defendant came over 
but in July laſt, ſo he could not be ſerved with Pro- 
ceſs to appear till then, which Proceſs was return- 
able the firſt Day of this Term, and he appeared 


on that Day. 


The Ea/i-India Ships being obliged to go out the 
latter End of this Month, it was moved in Behalf of 
the Company, that two of their Captains, who were 
{worn to be material Witneſſes, and not likely to re- 
turn in leſs time than eighteen Months, might be 
examined De bene eſſe, ſaving juſt Exceptions, which 
was alledged to be often done in Chancery, though 
there was no Precedent for it in this Court, but only 
where Witneſſes are aged or ſick. 


'This 


os , 
8 __ * 
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This was debated by ſeven Counſel of a Side, and 
the Motion was refuſed per totam Curiam; what they 
principally went upon was, that if there was a Ne- 
ceſſity of examining theſe Witneſſes, it was a Neceſ- 
ſity of the Plaintiffs own creating; for it appears 
they are as Servants to the Gompany, and they might 
have employed other Ships and Captains: 2dly, That 
it would be putting a great Difficulty upon the De- 
fendants, ſince theſe Witneſſes are to go ſo ſoon; for 
though MVai/ might croſs examine (having appeared) 
yet it is impoſſible he ſhould get Interrogatories pre- 
pared (conſidering the many Charges in the Bill) 
within the time, though the Plaintiff might be pre- 
pared with his. | 


Chriftian v. Wrenit & al. Oct. 26, 1732. 493: 


ILL by the Vicar of Cro/thteaite in the County of Deſtin 
| . in the origi- 

Cumberland tor Tithes. nal Cauſe 
not permit- 
i ted to be read 
The Defendants inſiſted on a cuſtomary Manner of in the ce 


Payment of Tithe Wool of the elder Sheep, by weigh- Cue, ler 


cauſe the 


ing the Wool and delivering the tenth Part without Point in Ic- 


| . ſue in th 
Fraud to the Vicar, ab/gue Li/u & TZactu; but this croſs Cauſe 
was over-ruled on the Authority in Hob. 107. was not in 
Iſſue in the 

original 


They alſo inſiſted on a Modus in lieu of Lambs Cute. 
and the Wool of Lambs the firſt Clipping, when 
they are called Hog Sheep, viz. eleven Pence for 
every tenth Lamb, and ſo in Proportion tor a leſs 
Number. 


They alſo preferred a Croſs Bill to eſtabliſh this 
Modus, but varied from that in the Anſwer, that 
whereas there it was ſaid, and ſo in Proportion, &c.” 

| 4 N that 
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＋04. | 


Commiſſion 
to ſet forth 
Lands, in 


v.hat Caſes 


it ſhall or 
ſhall not be 
granted, 


"— 


that Fact not being true, here the Proportion for each 
under ten was ſet out, as for nine e Lambs nine Pence 


n Ec. 


The Plaintiff examined no Witneſſes in the croſs 
Cauſe, but obtained an Order that the Depoſitions in 
the original Cauſe ſhould be uſed in the croſs Cauſe. 


Now upon the Hearing, the Plaintiff in the croſs 
Cauſe offered to read the Depoſitions in the original 
Cauſe; but it was objected, that the Modus in the 
croſs Cauſe was a different Modus from that in the 
Anſwer to the original Bill, and therefore was not in 
Iſſue on that Examination; and of that Opinion was 
the whole Court; ſo the Plaintiff had a Decree- for 
an Account in the original Cauſe, and the croſs Bill 
was diſmiſſed with Coſts. | | 


\ 


The Biſhop of Ely v. Kenrick. 
Nov. 16, 1732. 


F a Bill is preferred for a Commiſſion to ſet forth 
Lands, the Particulars of which the Plaintiff doth 
not know; and if the Defendant doth not admit the 
Plaintiff's Title, but denies that he has any Lands in 
his Poſſeſſion belonging to the Plaintiff, in ſuch Cafe 
a Court of Equity will not grant a Commiſſion, be- 
cauſe that would be admitting the Plaintiff's Title in 
general, though the particular Lands were not known. 
Indeed if the Plaintiff s Title was admitted by the De- 
tendant, and the Diſpute was only about the particu- 
lar Lands there a Commiſſion would be proper; and 
in the preſent Caſe the Title being denied, the Bill 
was diſmiſſed by three Barons contra a Cum, who was 


for directing an Iſſue. 


Holliday 


8 * FY 
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BILL was preferred for a Diſcovery of the De- 
fendant's Title, and for an Accou nt of the Rents 
and Profits of the Eftate. 


405. 


An Anſwer 

permitted to 
S be amended; 
where it was 
for the Plain- 


tiff's Benefit, 


The Defendant in his Anſwer faid, that he pur- and the De. 


chaſed the Eſtate in the Year 1676, and had conti- 
nued in Poſſeſſion ever ſince, and received the Rents 
and Profits thereof; upon Recollection the Defendant 
diſcovered, that by Agreement on the Purchaſe the 
Vendor and his Wife were to continue in Poſſeſſion, 
and receive the Rents and Profits during their Lives, 
which they did until the Year 1690, and the Defen- 
dant hath, ever ſince : Upon Motion the Court gave 
Leave for the Defendant to amend. his Anſwer i in chis 
Particular, it being rather for the Plaintiff's Benefit, 


and the Defendant being ninety Years of Age. 
Rex v. Hard. Eodem Die. 


A Extent iſſued againſt Abraham 727 ard at OE 
Suit of Carzer the Receiver General af the Land 


fendant be- 
ing ninety 


Years old, 


4.06, 


Return to 
an Inquiſi- 
tion on art 


Tax for the County of d teſted the 26th of Extent, if 


April. 


Another Extent iſſued io the ſame Ward at 


the Suit of Burgiſs Collector of the Exciſe, teſted the 
28th of April, which was delivered to the Sheriff of 
Mor folb the 29th, and the other was delivered to him 


the firſt of May. 


Inguiſitions were taken on both upon the decond 


amendable, 


of May, and the fame Jury found Effects of Zard to 


. the Value of two hundred Pounds, and to each In- 


3 quiſition 7 Re; 
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* annexed the like Schedule; and the Sheriff 
returned on both the Inquiſitions, that he had ſeiſed 
theſe Goods to the Value of two hundred Pounds, in 


manus Domini Regis. 


Upon which, two Fenditioni exponas's were directed 
to him to ſell theſe Goods ; he, finding that'by theſe 
Returns he was likely to be charged with both theſe 
Sums, now moved the Court that he might either 
have Liberty to amend his Returns to the Inquiſi- 
tions, or that he might not be obliged to obey the 
Hendlitioni exponas's until the Parties, tor whoſe Bene- 
fits the Extents iſſued, had litigated the Right of 


Preference of their Extents. 


But the Court refuſed both, and left him to make 
ſuch Return to the Venditioni exponas's as he could by 
Law ; (which ſeems hard.) And 


Mora, J apprehend that the Statute of Frauds and 
Perjuries not extending to the Crown Proceſs, the 
Sheriff ought to have taken an Inquiſition on Ha 
Extent which bore Te/te firſt, and to have made the 


common Return upon that, vi. that he had ſeiſed 


the Money found in manus Regis ; and the ſame being 
found by the ſecond poke Oh to have returned 
upon that, that the ſame was ſeiſed by virtue of the 


firſt Inquiſition, and then he would not have been 
twice hable. 


DE 


D E 
Term. S. Hilarii, 


1732. 


At Serjeants Inn, Feb. 20, 1732. 
Lady Charlton v. Sir Blunden Charlton. 405. 


ORD Chief Baron Reynolds declared it as his Therecan be 
„opinion, that there could be no Preſcription. in en in Non 
Mon decimando againſt a Lay Rector, any more than dgcnα 
againſt a Spiritual Rector, and that they were equally Rector, = 
intitled to Tithes of common Right; and that it was _— 
ſufficient for a Lay Rector to ſet forth in a Bill, that ritualRectar. 
he was ſeiſed of the impropriate Rectory ; and if he 
made out his Title to that, it would be ſufficient, 
without putting him to the Proot of having received 
Tithes; and to this Opinion Baron Comyns ſeemed to 
aſſent ; but nota, he diſtinguiſhed between one who 
ſet up a Title to the Re&ory, and one who intitled 
himſelf only to the Tithes, or any Speczes of Tithes, 
within a Pariſh; for in this laſt Caſe the Plaintiff 
ſhall be held to ſtrict Proof, not only of his Title, 
-but-alſo of the Perception of all the Tithes he ſets up 
a Title to; and in this preſent Cafe, the Plaintiff ha- 
ving ſet forth a Title in Sir Francis Charlton (under 
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326 De Term. J. Hilarii, 1732. 
whom ſhe claimed) to all the Tithes in the Pariſh of 
Liucford (except ſuch ſmall Tithes as the Vicar uſually 
received) and not to the Rectory ; and the Defen- 
dant denying the Plaintiff's Title to Tithe VO: 
and the Plaintiff not being able to prove any Her- 


bage Tithe ever paid, though ſhe attempted to prove 


an Unity of Poſſeſſion for above. "_— Years, yet 
the Bill was diſmiſſed. 
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Fox v. Bardwell & al, & e contra. 408. 
April 16, 1733. 


VICAR prefers his Bill for Tithe Hay, and all A Views 
{mall Tithes. Tithe Hay 


made out 


The Defendant inſiſted (among other things) that — 


the Dean and Chapter of Norwich was intitled to all end 
the great Tithes, and conſequently to Tithe of Hay, not uſually | 
unleſs the Vicar could ſhew that he had uſually re- — 
ceived Tithe Hay; but the Dean and Chapter having 

ſaid in their Anſwer, that the Vicars had been inti- 

tled to all Tithe, except Corn and Grain, the Court 
thought this ſufficient Evidence to ſupport the Vicar's 

Right to Hay, without putting him to farther Proof 


of having received it; and decreed accordingly. 
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D E 
Term. S. Trinitatis, 
1733. 


409. Gibb CI v. Goodman Sal. June 11, 1733. 


2 * ILL for Tithes by the Vicar of Bediminſter in 
Milk, the County of Somer/er. 


The Defendants inſiſted on a Modus of four Pence 
for the Milk of each Cow, and fix Shillings and eight 
Pence for every tenth Calf, for the Tithe of all Calves. 
Mota, No Day was alledged in the Anſwer, which, 
according to former Precedents, ſeemed to be a fatal 
Objection ; yet per totam Curiam, the Defendant was 
permitted to prove the Day by Depoſitions; and 
thereupon the Court directed an Iſſue to try the ſame, 
with Liberty to indorſe the Poftea. 


Where the LVota, The Lord Chief Baron took this Diſtinction, 
Day of Fzy- that in an Anſwer the Day might be ſupplied by the 


ment of a g l 
Modus is o- Evidence, ſo as to be a Foundation for the Court to 


_— 2 direct an Iſſue; but in a Croſs Bill to eſtabliſh a Mo- 
may be ſup- dus, a Day muſt be expreſſly alledged. 


plied by Evi- 
dence; aliteèr if omitted in a Bill to eftabliſh a Modus, 


Wata, 
2 


— 
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AVota, It was objected, that the fix Shillings and Modus of 


eight Pence was too rank; and it was not alledged, 5 Cf in 


that any thing was payable if there were leſs than ten ten, and not 

Calves ; both which ſeemed material Objections: But 7 hey 

the Court thought a Verdict might make it good. portion, is 

is bad. 

May the 2oth, 1734, this Cauſe came on again 

upon the Return of the Poſtea; the Jury found the 

Iſſue for the Modus for the Milk, and that the Mo- 

dus of four Pence was payable at Eafter; ſo as to 

that, the Bill was diſmiſſed with Coſts both at Law 


and in Equity, as to ſo much. 


As to the other Modus for Calves, the Jury found 


it, but no Day when payable; but upon the Objec- 

tion that it was not ſaid, © and ſo in Proportion, if 

there be a leſs Number than ten; and the Jury 

not having found it ſo (if they had, guere if it would 
have made any Difference) the Defendant was decreed 

to account for Tithe Calves, but no Coſts were al- 

lowed on either Side at Law as to this Modus, the 

Fact being for the Defendant, the Law for the Plain- 

tiff. 


4 P DE 


DE 


Term. S. Michaelis, 


1733: 


Orlebar v. Snead. Nov. Io, 1733. 


410. 
After Publi- HIS Day the Court made a general Order, 
con That when Publication was paſſed, and the 


poſition d- Depoſitions delivered out to be copied, they would 
Publicaton in no Caſe enlarge Publication, or give Liberty of 


can never be 
examining any more Witneſſes. 


411. The Town of Nottingham v. Wood. 
Eodem Die. 


Bill for an NILL. ſets forth that they were a Borough by Pre- 


A t of 
Toll and Re- ſcription, that they were incorporated by the 


< _ Charter of Henry the Sixth, by the Name of Mayor 
per at Law, and Burgeſſes,—that King John by Charter confirmed 
all their ancient Cuſtoms and Privileges, reſerving a 
Rent of fifty-two Pounds per Annum, that Time out 
of Mind they were Lords of the Manor, and as ſuch, 
Time out of Mind, intitled to a Toll of two Pence 
per Ton for all Goods navigated on the River Trent 
within the Manor ; that the Defendant carried ſuch 


4 a Quan- 
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a Quantity of Goods; and — the Bill was for 
a Diſcovery, Account and Relief. 


The Defendant demurred to the Account and Re- 
lief, for that this was properly determinable at Law 
by Action or Diſtreſs, and the rather, for that it did 


not appear by the Bill, that the init had aſcer- 
tained their Title at Law. 


Now, upon arguing this Demurrer, the Plaintiffs 
Counſel inſiſted, firſt, That this was in the Nature 
of a Bill of Peace; to this it was anſwered, that this 
is not like a Suit againſt the Inhabitants of a Vill, or 
Tenants of a Manor, who may be all bound by one 
Decree ; but the Defendant here is a Stranger, and a 
Decree againſt him could be of no Validity againſt 


any other. 


Secondly, The Plaintiffs Counſel ſaid, that here 
being a Fee- farm Rent reſerved by King Jobn s Char- 
ter, this was a Prerogative Caſe, and to ſupport this 
ſeveral Caſes in Harareſe, about Suit to the King's 
Mills, were cited, where it is ſaid, the Fee- farmer 
ſhall have the Prerogative to ſue as the King could : 
But it was anſwered per Curiam, that thoſe Caſes are 
not applicable to this; for the Fee- farm here does 
not appear to be reſerved out of the Toll, for King 
Fohn's Charter did not grant it, but only confirmed 
what the Plaintiffs had before; ſo per tatam Curiam, 
the Demurrer was allowed. 


Rex v. The lata Sc. of Chelſea 
Water-works. Nov. 13, 1733. 


A Extent iſued againſt Sparrow ; | an Inquiſition 
taken thereon finds Vegrs indebted to Sparrow. 


| Wegrus 


412. 
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5 being dead, a Scire facias iſſued to the She- 
oy" Midak er to warn the Executors, Adminiſtra- 
— and — of the Goods, "_Y of Megus to 


appear. 
To this the Sheriff returned, that Megus had no 


Executors or Adminiſtrators, but that the Governor 
and Company of Chelſea Water-works occupied and 


poſſeſſed ſeveral of the Goods and Effects of Megus. 


They come in, and crave Oyer of the Extent, In- 
quiſition and Scire facias, 5 plead that they were 


not Occupiers of any of the Goods of Wegus, & ade 
hoc pomumt ſe ſuper Patriam, &c. 


To this the Attorney General demurred, for that 
they ought not to have concluded to the Country, 
but ought to have concluded with the general Aver- 
ment, Et hoc ſunt parati verificare ; 2 this is no 
Anſwer to the Extent, but only to the Return of the 
Sheriff; ſo that here is no Iſſue joined between the 
Attorney General and them. 


And for this Reaſon Judgment was given per totam 
Curiam pro Rege. 


413. "i V. Crompton. Dec. 5, 1733. 


L, by his B LL by an Infant, who ſues by his Prochein Amy; 


. 5 the Bill was diſmiſſed for want of Proſecution, 


Ed ber wan but before the Coſts were taxed the Infant died; it 
of Proſecu- was admitted, that by the Death of the Prochein Amy 


tion, the 


Coſtsare loſt the Coſts would have been loſt, and ſo they are by 
Proc Amy the Death of the Infant before Coſts taxed, per Opin 


dies — otius Curie. 
— totiu 


taxed, 2 D E 
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Term. S. Hilarii, 


1733. 


Beaver v. Spratley. Jan. 28, 1733. 414. 


HE Plaintiff as Leſſee of Mr. Blagrave, Impro- Tis: 1 
priator of Stratfeld Mortimer in the County of laysaCuftom 


Berks, brought his Bill for Tithes of Wheat, Barley, fes. 


riſhioners genera 
Sc. and ſet forth, that by Cuſtom in that Pariſh all give Notice Fes — 


the Occupiers ought to give Notice to the Perſon in- Tiche e ee. rt 
titled to the Tithes, of ſetting forth their Tithes, or ar there is * ©2995 ZE 

ſome ſuchCu- ru. foes 
there was ſome other Cuſtom of the like Nature, anda, bad, ce. LL poo 


that the Defendant had not given Notice, and prayed au dilmil> . 3 [rue "ang 


ed with 
an Account. Coſts. 


Now upon the Hearing it was objected for the 
Defendant, firſt, That it was unreaſonable the Occu- 
pier ſhould be obliged to give Notice to the Perſon 
intitled to the Tithes, for he might live an hundred 
Miles out of the Pariſh. 


Barons Carter and Comyns thought there was ſome- 
thing in this Objection ; though the Lord Chief Ba- 
ron thought this well enough, tor Notice to the Ser- 
vant would be good Notice in that Caſe. 
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Information 


of Seiſure ſo 
mended, as 
to make a 

* — 


—— 


un 


The ſecond Objection was, that it was too uncer- 
tain, „or ſome other Cuſtom of the like Mature; to 
which it was anſwered, that this Bill was not to eſta- 
bliſh a Cuſtom, but only for an Account, and the 
Cuſtom was only alledged as an Inducement to that 
Demand; though in the firſt Caſe greatet Certainty 
was requ ied, becauſe it is to be he F Foundation of 
an Iſſue, which is generally directed before a Court 
of Equity eſtabliſhes a Cuſtom. 


But per totam Curiam, this is a fatal Objection to 
the Cuſtom, and that being the Foundation of the 
Plaintiff's Demand, we cannot decree an Account 
without firſt eſtabliſhing the Cuſtom ; and the Bill 
was diſmifled with Coſts. 


Brooke qui tam v. Day. Jan. 29, 1733. 


PON a Motion to diſcharge an Order made at 
the Side Bar for mending an Information of 
Seiſure; the Information at firſt was for importing 
Brandy und Bum in Cafks not containing ſixty Gal- 
lons at leaſt; the Amendment was as to the Num, to 


make it in Caſks not containing twenty Gallons ; 


which, as was objected, was making a new Offence ; 
for Brandy imported in Caſks under ſixty Gallons 1s 
forfeited by the Stat. 4 S5 W. & M. cap. 5. / 8. 
but Rum in Caſks under * Gallons, by the Stat. 


- 5* Geo. I. cap. 11. /. 2. which is a different Offence 


from what was firſt charged. 


But otra, though the Court admitted that a new 
- Offence) could not be created by an Amendment, yet 


chey thought that this was only a path and made 


2 
ww - 


the Rule abſolute. 


uod mirum / 
V | Blackett 


De Term. J. Hilarii, 1733. f 335 


Blackett v. Middleton. Eodem Die. 3 


HE Court was moved for Leave to amend a Bill One Defen- 
by ſtriking out a Defendant's Name (who was dant, who 


Was never 


never ſerved with Proceſs, but voluntarily appeared and N 
anſwered) without Coſts; but the Court would make N rÞo 


the Plaintiff pay Coſts, though it was agreed by the fer, 


has his C 
Counſel at the Bar, that there ought to be no Coſts on 22 15 
in this Caſe. the Bill, hy 
ſtriking out 


his Name. 
Smith v. Morgan. Jan. 31, 1733. 417. 


AP! LL was preferred for twelve or thirteen diffe- Bill for 13 
rent ſorts of Tithes, and the Plaintiff did not Tix. and 
abridge his Demand by his Replication : Upon the the Plaintiff 


3 proves but 


Hearing it was referred to an Account, but Coſts one Species 
P . 
were reſerved generally 'till the Report came in. due, and 
| 5 doth not a- 
bridge by his 


No upon the Report it appeared the Defendapt Vorhe con, 
Was —4— to the Plaintiff _ Specics of Tithes enjoy 
only (vis. Wood) forty Pounds, but not for any of rally _ 
the other Tithes demanded by the Bill; and therefore 
it was inſiſted for the Defendant, that the Plaintiff 
ſhould have his Coſts only guoad the Wood, which 
was reported for him, but that he ought to pay Coſts 
for all the others demanded, and which he had not 


proved. 


Meta, This ſeemed very reaſonable, the Plaintiff 
not having abridged his Demand by his Replication, 
but having put the Defendant to the Trouble and 
Expence of entering upon Proof of the other Matters. 
But the Court (too haſtily) decreed Coſts generally to 

_ the Plaintiff, 
 Mertins 


8 Term. J Hilarii, 1733. i 


— 4 


418. Mertins v. Bennett, Feb. 10, 1733. 


A Deed Poll A MAN upon the Marriage of his Son makes a Set- 


ſecret by the tlement on him by Articles, and covenants that 


Son to the he would make him worth full four thouſand Pounds 
the fame over and above all his Debts, &c. The very ſame 
— DN Morning the Settlement was executed, he got his Son 
Marriage to execute a Deed Poll to covenant to contribute one 
— hundred and twenty Pounds towards the Repair of a 
2 Houſe and Ditches which lay within Dagenbam Le- 
2 vel; this Deed Poll was drawn by the ſame Perſon 
who drew the Settlement, and he ſwore that the Son 
executed it with a ſeeming Unwillingneſs, that he 
believed that the Father of the intended Wife, and 
the Truſtees (who all ſwore the ſame) knew nothing 
of it; and upon this Circumſtance of Secreſy only, 
without any Proof of Threats or Reſtraint by the 
Father on the Son, this Deed Poll (upon a Bill pre- 
ferred by the Son againſt the Executor of the Father) 
was ſet aſide, as being in Fraud of the Marriage 
Agreement. By Carter, Comyns and Thompſon Barons 
(only in Court) though it was proved for the Defen- 
dant, that the Son had paid this one hundred and 
twenty Pounds at three ſeveral Payments, about five 
Years after the Settlement, and about five Years be- 
fore his Father's Death, and yet had made no Com- 

plaint of it till two Years after his Father's Death. 


2 
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D E 
Ter M. Paſchæ, 


17 34 


Rex V. Lacy. May 17 1734. 419. 


4A CY was Deputy Poſt-maſter, and became in- Extent a- 
debted to the Crown; an Extent iſſued againſt gainſt — 


Ne alſo became a Bankrupt, and the Aſſignees un- Paying ag 
der the Commiſſion — an Order, that upon Pt, &. 
Payment of what was due upon his Bond, the Extent 

might be diſcharged. 


Now upon Motion to diſcharge this Order it ap- 
peared by Affidavit, that Lacy had promiſed alſo to 
diſcharge a Debt due from his Father (who was alſo 
Deputy Poſt-maſter, and is ſince dead) to the Crown, 
and for which a Diem clauſit extremum had iſſued; 
and therefore that the Aſſignees (who ſtood in the 
Place of Lacy) ought not to have the Benefit of this 
Order, unleſs they would pay both Debts purſuant to 
Lacy's Promiſe ; and of this Opinion was the whole 
—— and would have diſcharged the Order, but 
the Aſſignees ſubmitted to pay the Whole. 


4 R D E 


420. 


Exceptions | 


he is wot 
bound by it, 
but may a- 
mend it 
when he .- 
comes f 


Age, 


Anſwer by his Guardian, but it was not full, there- 


tor, and had both joined in the Probate of the Will ; 


jected for the Defendant, that no Exception could be 


D E 
Term. S. Trinitatis, 
1734 


Strudwick v. Pargiter an Infant. 
June 29, 1734- 


ILL tor a Diſcovery of Lands to make them 

real Aſſets, in the Hands of the Heir (the De- 
fendant) to anſwer a Bond Debt of the Mother whilſt 
ſole, and given above twenty Years ago, and on 


which, as charged in the Bill, no Intereſt had been 
paid. 


The Defendant, who was an Infant, put in his 


fore the Plaintiff took Exceptions to the Anſwer, 
which coming on this Day to be argued, it was ob- 


taken to an Infant's „ by which he could not 
be concluded, and might amend it when he came of 
Age; and a Caſe was cited in Chancery, Hil. 1733, 
coram Lord Talbot, inter Gibſon and Cole an Infant and 
her Mother, who were both Executrixes of the Teſta- 


and the Plaintiff expreſſly charged that a Book was 


" Come 


De Term. J. Trinitatis, 1734. 


come to the Hands of the Defendant, whereby it 
would appear there was a conſiderable Debt due from 
the Teſtator to the Plaintiff ; the Infant (about twenty 
Years of Age) put in a {ſhort Anſwer, to which the 
Plaintiff took Exceptions, the Matter being fully and 
ſolemnly debated coram Lord Chancellor Talbot, he 
was clearly of Opinion no Exception could be put in 
to an Infant Defendant's Anſwer, and the Exceptions | 
were diſcharged; and upon the Authority of this 
Caſe and the Reaſon of the Thing, the Exceptions 
were diſcharged in the preſent Caſe: | 


W WY 
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Lord Maſham v. Harding & al. x, 


ul 10, : [anos ag tens — . 
| 7; 535 = 
418 Day the Court gave theit piniohs, 'and Aﬀets legal Foo Groom gn as 
three Barons contra Baron Thomp/or: were clearly ot — 
of Opinion, that where a Man deviſes a real Eſtate 
to two Truſtees and their Heirs, to be ſold for Pay- — 
ment of Debts, &c. and makes thoſe two Truſtees 
and a third Perſon his Executors, that the Lands, 
when ſold, ſhall be /zgal, and not equitable Aﬀets?” 
Vide 1 Chan. Ca. 32. 2 Chan. Ca. 54. 2 Vern. 133, ZEA. * 
281. 1 Roll. Abr. 920. Prec. in Canc. 127, 136.“ 
Lib. 9, 98. Mey 69. Latch 187. Dyer 264, 405. 
and Lord North's Caſe of Bluck Uſher of the Rolls, co- 


ram Lord Cowper, Canc. 7 Anne, 


D E 


D E 
Term. S. Michaelis, 


1734. 


22. Laithes & al v. 0h e CI Vicar of 
Croſthwaite in Cum MENS. Oct. 31, 
1734. 


D 1 LL by the Owners and Occupiers of Lands in 
us, though the Pariſh of Croſtbuaite in the County of Cum- 
wo — 2 berland, to eftablith Modus s; one in the two Foreſts 
as laid in the Of Nr and HYythburn within the Pariſh ; the 
* other, within the Pariſh at large; but there was no 

Variance of the Modus 5 only as to the Sums paya- 

ble; ſo that they were in Effect the ſame as to the 


Point in Diſpute now, which was this: 


viae Pl. 63. The Plaintiffs by their Bill laid their Modus's to be 


for every tenth Lamb, payable on Monday next after 
Midſummer-day after the Lambs fallen, except ſuch as 
were not alive on Midſummer-day, in lieu of Lambs 
and the Wool of ſuch Lambs which were = called Hog 
Sheep. 


The Defendant in his Anſwer admitted there were 
ſuch Modus's payable as in the Bill for Lambs only, 


but 


&>. * 


_ 


De Term. F. Michaelis, 1734. | 


341 


but not for the Wool; and moſt of the Witneſſes 
agreed with the Bill, as the Defendant did, except 
the being paid for the N vol. 


The Plaintiffs had but one or two Witneſſes to 


prove (and in the Pariſh at large only) that the Mo- 
dus was for Lambs alive on Mid/ummer-day ; all the 
reſt of their Witneſſes proved that it was for ſuch as 
were alive on the Monday next after Mid/ummer-day ; 
which varied from the Bill, and therefore the Defen- 
dant objected, that the Plaintiffs had not proved the 
Modus as laid in the Bill ; but the Defendant having 
admitted, and his Witneſſes agreeing with the Bill, 
but differing only as to the Extent of it, the Court 
thought here was a ſufficient Ground to grant an Iſſue 
to try the Modus's, with Liberty for the Judge to in- 
dorſe the Poftea, which they accordingly directed. 


January 1735, Baron Comyns was made one of 
the Judges of the Common Pleas, and Wil- 
liam Forteſcue Eſq; Attorney General to the 
Prince of Wales, was appointed one of the Ba- 
rons of the Exchequer. 
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D E 
Term. S. Hilarii, 


1735. 


At Serjeants Inn in Chancery Lane. 
423. Rex v. Williams. Feb. 19, 1735. 


— 5 * WO Joint Purchaſors of a Leaſe for Years aſ- 
Jointenancy ſign this Leaſe to a third Perſon (a Friend of 
ſhall go to 


the Survi- of the Jointenants, and with the Conſent of the 
vor, in Equi- other) but it was without Conſideration, and no De- 
7 LOR ® claration of Truſt was given, and ſo the Defendant 

confeſſed in his Anſwer; the Jointenant who con- 


ſented to aſſign died in Debt. 


Upon the Bill and Anſwer the Queſtion was, whe- 
ther this Truſt ſhall reſult for the Benefit of the Join- 
tenant ſurviving only, as it would at Law; or whe- 
ther the Creditors of the Jointenant that died, ſhould 
come in for an equal Moiety in Equity. 


Mota, The Truſtee was made Executor to him 
that died, and was alſo a Creditor of his. 


Mota, 


T 
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De Term. J. Hilarii, 1735. 
Nota, The two 2 continued to receive 
the Profits jointly after the Aſſignment. 


Upon this State of the Caſe the whole Court were 
of Opinion, that though Survivorſhip is looked upon 
as odious in Equity, yet that in this Caſe the Truſt 


ſhall furvive for the Benefit of the ſurviving Ceſtui 
gue Truſt only. 


July 7, 1738, Mr. uſtice Comyns of the Common 
Pleas made Lord Chief Baron in the room of 


Lord Chief Baron Reynolds; and Mr. Serjeant 


Parker made one of the Barons of the Exche- 
quer in the room of Baron Forteſcue, who was 
appointed a Judge of the Common Pleas. 
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D k 
Term. S. Hilarii, 


1738. 


Wallis v. Pain & Underhill. 


HE Court * decreed, that the Seed of the ſe- 
cond Cutting of Clover was a ſmall Tithe : 

The Lord Chief Baron Compns, Baron Carter and Ba- 
ron Thompſon were of this Opinion ; but Baron Parker 
thought it a great Tithe, as it partook of the Nature 
of the Stalk from whence it was taken; (and this 
Opinion, I think the beſt) and in Support thereof 
was cited the Caſe of Pomfret Vicar of Luton v. 
Launder & al, July 8, 1680, Tithes of Clover Graſs 
threſhed, and made into Horſe Bread, and Hogs fed 
with the Seed, yet adjudged to be Hay, and tithable 
to the Vicar, who was endowed of Hay, and not to 
= Impropriator, as a new and different Tithe from 
; but notwithſtanding the Authority of this Caſe 


— che Reaſon of the Thing, Judgment was given 
as above. 


3 has alſo been decreed, fince this Caſe, that the Seed of Clover is a fnall 
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D E 
Term. S. Trinitatis, 


The Corporation bf Bury v. Evans. 425. 
ly 2, 1739. 
„„ 


HIS Day the long-controverted Queſtion ſeemed eee 
to be ſettled, viz. That there can be no Pre- mango cas. 
ſcription in nom decimando, even againſt a Lay Impro- not be even 
; : againſt a Lay 
priator, and that the Preſumption that ariſes from a Impropria- 
conſtant Non- payment, would not be ſuthcient, un- ©?” 
leſs the Defendant could ſhew, either that the Lands 
were Parcel of one of the greater Abbies, or that 


ſome of the Impropriators had releaſed the Tithes. 
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D E 


Term. S. Michaelis, 


17 39. 


426. Jones v. Meredith, Watkins & Ux' and 
Roberts. Nov. 10, 1739. 


PR ee. HE Plaintiff preferred his Bill upon the Stat. 
may be re- 11 12 V. 3. cap. 4. ſuggeſting that the 


deemed by 


mel Defendants were Papiſts, educated in, and profeſling 

teſtant Kin. the Popith Religion, and that they (after the Death 
of their Father) had made a Mortgage of the Eſtate 
to the Defendant Roberts, and that he (the Plaintiff) 
as next Proteſtant Kin, had a Right to redeem this 
Mortgage, and to be let into the Perception of the 
Rents and Profits, purſuant to the Statute ('till Con- 
formity of the Heir. 


The Defendants Merediths demurred to ſo much of 
the Bill as prayed Relief and a Redemption of the 
Mortgage, for that the Plaintiff had not made any 
Caſe by his Bill proper for Relief; and as to the Diſ- 
covery, pleaded that they were not obliged to diſco- 


ver any Matters that might ſubject them to a Pe- 
nalty. 2 


Wathins 


— —  —_— 


De Term. J. Michaelis, 1739. 


Watkins & U added this to their Demurrer, that 


Watkins the Huſband was, and ſtill is a Proteſtant. 


Now this Day Lord Chief Baron Comyns gave the 
Opinion of the whole Court, viz. of himſelf, Carter 


and Parker Barons (Baron 7homp/on being lately dead) 


that the Pleas ought to be allowed, but the Demurrers 
to be over- ruled; for though it was objected that no 
body could come to redeem a Mortgage, but either 
the Mortgageor, the Heir, an Aſſignee, or a ſubſe- 
quent Incumbrancer, and the Plaintiff was neither of 
them; yet the Lord Chief Baron ſaid, that a Pernor 
of the Profits had ht Right, and ſo had a Tenant 
by Elegit, Statute Merchant or Staple, or Tenant by 
the Curteſy or in Dower ; He was in doubt as to the 


Demurrer of Watkins (the Proteſtant Huſband) but as 
upon the Hearing the Plaintiff might be intitled to 


ſome Things (quere what?) as to him, that Demur- 
rer was alſo over-ruled. | 


November 13, 1739, This Day Mr. Baron Wright 
came up in the room of Baron Thompſon. 


April 1740, Mr. Baron Parker appointed one of 
the Judges of the Common Pleas, and Mr. Ba- 
ron Reynolds, an Iriſh Judge, appointed a Baron 
of the Exchequer here. | 


November 1740, Sir Thomas Abney appointed a Ba- 
ron of the Exchequer. 


DE 
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Term. Paſchæ, 


1741. 


427. HIS Day, April the 29th, 1741, upon the 
1 Complaint of Roberts & al v. Myddleton Arm 
a Recerver of the Fee-farm Rents in Dentighſhirs and 
ing the ſame. The Court declared that the Receiver 


could not take more than four Pence for one Acquit- 
tance (though for ſeveral Years) if demanded by the 
Perſon paying the Rent; and it ſuch Perſon brought 
an Acquittance ready written, he was obliged to ſign 
it without any Fee, purſuant to the Stat. 33* Hen. 8. 
cap. and it the Party tenders his Rent, but refuſes 
to pay for the Acquittance, the Receiver cannot di- 
ſtrain for the Rent and Acquittance ; and in this Caſe 
an Attachment was granted, but reſpited on Terms. 


Levari les Volta, The ſame Day, in a Cauſe between Lupton 
| 22 & al and Barker Clerk, Rector of North Burton in the 
Rent. County of York, I think the Court ſeemed to be of 
Opinion, that a Levari ought not to iſſue for a Fee- 
farm Rent (though there was one Precedent for it in 
36 Car. 2. produced) but that the proper Remedy 
was by Diſtreſs. 
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iar u. Dowce, 26 
on v. Olive, 284 
Benſon v. Watkins, 10 
Bereholt v. Candy, | 34 
Berkley Lord v. 1 290 
Berney v. Chambers, 248 
Bye v. Huxley, 192 
Bill v. Robinſon, 49 
Bilſon v. Saunders, | 240 
Binſted v. Coleman, 65 
Binſted v. Collins, 229 
irchall v. Smethurſt, 114 
iſhop v. Lloyd, 255 
Blackett Bart. v. Dr. Finney, 176 
Same v. Same, 198 


Blackett v. Middleton, 335 
Bokenham v. Bentfield, (Margin) 211 
3 v. Barrow, e 


Boning v. Spratt, 46 
Borrett 412 94 


Boſton Mayor of, v. Jackſon &al', 101 
Boughton v. Wright, 186 


Bower qui tam v. Miles, (Margin) 77 
Boys v. Ellis, 


13 
Bradley qui tam v. Long, 7 
Same qui tam v. Same, 119 
Bridges v. Mitchell, 217 


Brier v. , Page 67 


Brinklow & al' v. Edmonds, 


0 
Brooke qui tam v. Day, MA 
Brotherton v. Chancey, 34 
Buckle v. Vanacre, (Margin? 99 
Bull v. Allen & al', 69 
Burcher v. Hamit, (Marg) 261 
Burwell v. Caates, 129 

Corptration v. Ev 4 

4 v. Feat, TR 


C. 
Calverley v. Parker, 124 
Cambridge Commiſſioners of Land- 
Fox, ir Cle, j 18 
Cappur v. Harris, Rh | + 
Carliſle, Lord, v. Wymondſel & al', 


116 
. Ln v. . & al', 


197 
Carter v. Saywell, 


Caſtlecomer, 2 v. Lady Cali 
comer, 249 
Chambers v. Robinſon, 164 
Same v. Same, 169 
Chamberlain v. 2 (Margin) 2 38 
Chapman v. Bar 183 
Charlton, Lady, v. Charlton Bart. 325 
Chubbs v. Billington, 283 
Chriſtian v. Wrenn & al', 21 


Chriſt Church Oxon, cheir Le ce's 
Caſe, 


20 
Clarke & al' v. Clarke, - 
Clarke v. Daſhwood, 66 
Cotes v. Turner, 123 
Cotterell v, Chamberlain, 32 
Coulſton v. Richardſon, 168 
Crawford's Caſe, 100 
Crawford qui tam v. Hyam, 116 
Croſley v. Shadforth, 142 
Same v. Same, 245 
Cuthbert v. Adean, 82 
D. 
Davies v. Williams, 170 
Dean v. North, ( Margin) 54 
Dean CT v. North, 288 
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Delaval Bart. v. Blackett Bart, Page | 


7 
Delver v. Hunter, 
Deſbrow v. Crommi ie, | 272 
Digby v. Meech, Seymour and Tem- 
pleman, 19 5 
Diſney v. Robertſdn, | 41, 
Dodſon v. Oliver, 73 
Same v. Same, | 160 
Doe qui tam v. Cooper, 44 
Downes v. Mooreman, 189 
Drake v. Hopkins, | 309 
Dudds v. Billings, 24 
Duppa v. Briddley & Horn & New- 
man, 62 
E. 

Eaſt-India Company v. Naiſh, | 320 
Eddowes v. Deane, 36 
Edgell qui tam v. Decker Bart. 2 52 
Egerton v. Still, 198 
Elliott v. Davis, 23 
Ely, Biſhop of, v. James & al', 295 
Same v. Kenrick, 322 

Errington v. Attorney General & al, 
30 3 
Etricke v. Officer of the Revenue, 67 
Evans qui tam v. | 49 
Evans v. Newell, 128 
Exeter, * of, v. Trenchard & 
al', 47 

F. | 
Fenwick v. Forteſcue, 272 
Fereyes v. Robertſon & al, 301 
Ferguſon v. Cuthbert, 260 
Finch Cl' v Maiſters, 161 
Fiſher v. Leman, (Margin) 593 


Fiſher & al' Leſſees of the Dean and 
Chapter of Chriſt Church Oxford, 


1 


— Adm' v. Moor, FS Page 63 


Fricker v. Moore, 289 
71 Froſt v. Dawes, 1 
Fuller qui tam v. Jackſon, 140 
. 
Gatehouſe qui tam v. Reith, 74 
Geale v. Winter, 40 
Geale v. Wyntour, 211 
Gibb CP v. Goodman, * 


Glanvil v. Trelawney, 
Greeby qui tam v. Palmer, (Margin) 


232 
Glover v. Young, I 67 
Goddard v. Kceble, | 105 
Gold v. Freame, 3 
Goole Clerk v. Jordan Fir, 
Granſlade v. Baker, 168 
Granville, Lady, v. Ramſden & al', 56 


Greaves v. D' Acaſtro, 194 
Greenaway v. The Earl of Kent, 98 


Gregory qui tam v. Hunt, 139 
Gumley v. Fontleroy, 60 
Gumley v. Burt, 169 
Gweavas v. Kelynac & al, 239 
Same v. Same 256 
Hamilton, Dutcheſs of, v. Fleetwood, 
4 
Hanking v. Gay & al', 3 
Hanſon v. Fielding, 214 
Harman v. Immins, 203 
Harriſon's Caſe, 24 


Harriſon v. Sharp & Hurſt, 174 
Hart v. King, 


4 
Harwood v. Faulke & Rawley, 89 
Hays, Dr. v. Dowſe, 279 
Head & Ux' v. Winter, 312 


Hereford, Bp. of, v. D. of Bridge- 


their Caſe, 209 Water, 260 
Fotheringham v. Mozato & al', 108 | Same v. Cooper & al', 29 93 
Fox v, Rutty 87 | Hodges v. Beverley & Bufton, 18 


Fox v. Bardwell, & e contra, 32 
Franklin v. Maſter of St. Crofs & al, 


78 
Frazer & al' v. Moog, 54 


7 | Hodgſon v. Smith & Webb, (Marg.) 
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Holden qui tam v. Broad, 56 
Same qui tam v. Weedon, 177 
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Holliday v. Nabb, Page 323 London, Bp. of, v. Beaumont & al', 
Hooper v. Lethbridge, 291 Page 141 
Howell v. Lord Coningſby, 219 Long v. Bland, | 120 
Hucks v. Phelps, 8] Lord v. Turk, | 122 
Hughes v. Owen, 299 | Lowther v. Whorwood, 120 
Huſe v. Lawes, 93 | Lloyd v. Mackworth, 126 
Ee Same v. Same, 138 
J. Lucy & Ux' v. Gardener, 137 
Janſon v. Bury & al', 157 Lucy & al' v. Bromley & al', 260 
Idle qui tam v. Vanheck, 230 | Lupton & al' v. Barker, 348 
Jenkins qui tam v. Larwood, 13 | 
Jobſon v. Selwyn, 281 | M. | 
Johns v. Stafford, 50 | Makepeace & al' v. Needler, 291 
Johnſon v. Ellerker, 46 | Marlborough, Dutcheſs of, v. Grey 
Johnſon qui tam v. Sowers, 30 Arn, 259 
Jones v. Barrett, 192 | Maſham, Lord, v. Harding, 339 
Jones v. Clement, 50 | Marſton v. Claypole & al, 213 
Jones v. Langham, 53 | Martin v. Winford, (Margin) 261 
Jones v. Lord Strafford, 181 | Mead v. Wyndham, 100 
Jones v. Meredith, 346 | Melliſh v. Arnold, 51 
Jordan v. Colley & al', 61 | Mertins v. Bennett, 336 
Joſlin v. Brewett, I12 | Mills v, Etheridge, | 210 
Iſrael v. Etheridge & al', 80 Minnett & Hays v. Robinſon, 121 
Mitchell v. Mitchell, (Margin) 207 
= Mitchell v. Soaper, 167 
Keddington v. Bridgman, 2 | Monkhouſe v. Hutchinſon, 101 
Keen v. Goodwin, 250 More v. Ellis & al', 20 5 
Kennedy CT v. Goodwin, 01 | Morgan vv. Skinner, 114 
Kennett qui tam v. Lloyd, 58 | Morgan v. Crompton, 332 
Ker v. Dutcheſs of Munſter, 35 | Mullins v. Pratt, 6 
Kerſlake Adm' v. Pannell, 287 | Mullins v. Simmonds, 186 
Knight Exec* v. Dutcheſs of Ha- Same v. Same, 196 
milton, 2 44 | Marriett v. Lyon & Ux', 175 
; L. N. 
Laithes & al' v. Chriſtian CI, 4340 | Namink v. Farwell, "00 
Lamb v. Bowes, | 11 | Niblett v. Daniel, 310 
Lambert v. Cumming, 138 | Nicholas v. Elliot, 19 
Laſco & al' v. Moys, 144 | Nottingham Town v. Wood, 330 
Lawley, Lady, v. Halpen, 310 | Nutkins v. Robinſon, 247 
Lawrence v. Jones, 173 
Leaper qui tam v. Smith & Elliot, 79 O. 
Lee v. Holland, 287 Odams v. Duke of Grafton, 243 
Leigh v. Maudeſley, 296 | Offley v. Whitehall, 17 
Lincoln, Bp. of, v. Ellis, 110 | Olive v. Carter, g 
Lock qui tam v. Williford, 72 Orlebar v. Snead, 330 
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Palliſer v. Ord, Page 166 
Parker qui tam v. Aſton, 21 
Pearce v. Penroſe & al', 110 
Pemberton v. Sparrow, (Margin) 105 
Peploe v. Swinburn, 48 
Pettifer v. James, 16 
Penny v. rb pu 115 
Penny v. Bailey, zog 
Phillips v. Winter, 74 
Phillips v. Symes & al', 171 
Pierce v. Johns, 11 
Piper v. Thompſon, 228 
Pocock v. Titmarſh, 102 
Pool Town v. Bennett & al. 290 
Poor v. Seymour, 313 
Poſt Fines, the Grantee's Caſe, 132 
Powell v. Robinſon, 9 
Price v. Lord Coningſby, 124 
Price CT v. Pratt & al', 273 
Proſſer v. Winſton, 113 
Pugh v. Roffington, 142 
Pye v. Rea, 72 
Q_ 
Quaintrell v. Wright, 274 
Quilter v. Lowndes, (Margin) 211 
Same v. Muſſinden, (Margin) 211 
R. 
Ram v. Bradbury, (Margin) 11 
Read qui tam v. Francia, 42 
Rebow v. Bickerton, 81 
Reeves v. Butler, 207 
Reignolds v. Hind, 264 
Reignolds v. Vincent, 133 
Rellfe v. Budder, 187 
Rex v. Albert, 4 
Allen, 293 
Barlow, 25 
Barnfield, 102 
Belling, 250 
Biſhop & al', 61 
Blundell, 74 
The ſame, 88| 
Blunt & Atfield, 104 


Rex v. Bowling, Page 22 25 
Burrell, 305 
Bully & Blomart, 1 
Canterbury, Abp. of, 24 
Carr, 40 
Chelſea Water-works, Gover- 

nor of, | 331 
Clarke, 221 
Dale, 42 
Derwentwater, Lord, Tenants, 

1 
Earl, 13 
Enderu k I 
. (Margin) 61 
Flower, 227 
Fowler 38 
Gibbons & Ux', 24 
Green, 265 
Hollingſby, 130 
Jans vel Smith, 300 
Jackſon, (Margin) 77 
Knight Executor, 318 
Lake, 277 
Lacy, | 337 
Lutwydge & al', 356 
Mann, N 
Michener, 118 
Norton, 143 
Oliver, 14 
Packington Bart. 42 
Peck, 8 
Pixley, 202 
Powell, 83 
Pritchard, 269 
Rawlins, 71 
Reeves, 45 
Robinſon, 62 
Roſevere, 286, 295 
Southerby & Etchins, 5 
Spencer, 88 
Taylor & Newman, 127 
Tollett Arm', 123 
Tomkins, 83 
Vanderplank, (Margin) 165 
Ward, 323 
White, 283 
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348 
Robinſon v. Jago, 130 


Robinſon qui tam v. Lequeine, 253 
Robinſon 2 tam v. Verivelt, (Marg, ) 


21 
Rodd v. Lord Coningſby, 132 
Roe & al' v. Biſhop of Exeter, 57 
Rogers v. Linton, 200 


Rollfe v. Budder, 
Roupe V. Atkinſon, 
Rouſe Bart, v. Barker & al', 


187 
162 
251 


8. 
Saint Eloy v. Prior, (Margin) 105 
Salmon v. Rake, (Margin) 176 


Scarborough, Earl of, v. Hunter & al', 


43 

Scarborough Corporation v. Jackſon, 
251 

Scot qui tam v. Caſwell, RE 
Sewell qui tam v. Johnſon, 76 
Seymour v. Rapier & Foreman & al', 
28 

Shenton v. . Jordan, 132 
Sheregold v. Brewſter, 29 
Shipton qui tam v. Newman, 90 
Shorter v. Scortin, 169 
Siddon v. Charnells & al', 298 


Simmons v. Mullins, : 182 
Sloane, Dr. v. Heathfield, 18 
Smee & Ux' 9, Martin & Spakeman, 


136 


Page 1 28 


Rex v. Wilkinſon, Page 315 | Smith v. Green, 

| Williams, 342 | Smith v. Johnſon, I 
Wynn & Parry, 39 | Smith v. Watſon & al, 55 
Vale 58 Smith v. Morgan, 335 
Reynell v. Ackland, (Margin) 78 Smith v. Nottingham, 75 
Reynell v. Rogers, 15 | Smith v. Roocliffe, 20 
Reynolds v. Vincent, 133 | Snowball v. Vicaris, 175 
Rhodes v. Lovitt, 5 70 | Snowden v. Herring, 289 
Rickſon qui tam v. Sandfotth, (Marg.) | Spendler v. Potter, 181 
140 | Spong qui tam v. Faſting, 203 
Same qui tam v. Same, 191 | Springer v. Sommerville, 271 
Ridge & Ux' & al' v. Hudſon & al”, | Stone v. Rideout, 262 
12 |Strudwicke v. Pargiter, 338 

Roberts & al' v. Cadd, 247 | Sutherland, Lord, & Ux' v 
Roberts & al v. Middleton Arm', 282 


Sweetapple v. Duke of Kingſton, 238 
Swinfen v. Digby, 314 
V. 

Talbot v. Whitfield, 204 

Tanner qui tam v. Allfriend, 36 
Tarrent v. Trewitt, 86 
Taylor Clerke v. Walker, 267 
Taylor v. Crompton, 95 
Terry v. Harriſon, 289 
Thomas v. Williams, 29 
Thornhagh v. Hartſhorn, 237 


Thurkettle & Ux' v. h Bart. 


241 
Tiffin v. Jackſon, 261 
Tully v. Kilner, 126 
Turton v. Clayton, 80 
V. 
Vernon v. Cholmondeley, 119 
Vernon v. Minſhull, 178 
Upton v. Coward, 113 
Underwood v. Gibbon, 3 
W. 
Walker v. Jackſon, (Margin) 302 
Wallis v. Pain & al', 344 
Walter v. Ruſſell, 30 
Warwick qui tam v. White, 106 
Warwick qui tam v. Rawlins, 96 
Watſon v. Lindſell, 40 
Watts v. Robinſon, 220 


3 | Weſtminſter 
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Weſtminſter, Dean and Chapter, v. 


Croſs Bart. Page 60 
Whiſtler v. Webb & al, 53 
White v. Roberts, 64 
Whitehead v. Murat, 183 


Wickins v. Pratt, 
Williams v. Evans, 


246 
181 


Williams v. Jones & al', 275 
Willy v. Thompſon, 277 
Wilkins v. Edſon, 244 


Wilſon v. Phillips, Page 195 
Winch v. Page, — 
Woodcock v. Smith, 25 
Woodnoth v. Lord Cobham, 180 
Woodward v. Aſtley, 304. 


Woolferſton CI v. Manwaring, 279 
Wright v. Grove, 131 


V. 


Yarroth v. Seys, 62 
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PRINCIPAL 


Abatement and Revivor. 


fore the Anſwer, the other 
proceeds without reviving, 

if the Suit be abated, the Defen- 
dant will have Advantage of this 
at the Hearing, Page 144 
See Title Information, 56 


O * of the Plaintiffs dies be- 


Abridgment of Demand. 


How and in what Manner the Plain- 
tiff may abridge his Demand of 
Tithes, which is laid in general in 
his Bill, 22 

See Title Coſts, 


Account. 


Where the Defendant ſhall account 
with or without Colts, 28 


Adminiſtrator. See Title Exe- 
cutor, &c. 


An Afﬀidavit muſt be annexed to 3 


MAT TERS. 


Admiralty. 
See Title Prohibition, Page , 121, 247 


Admiſſion, Inſtitution and In- 


duction. 
See Title Evidence and Proof, 25 
Advowſon. 
See Title Mortgage, Gc. 130 
Affidavit. 


An Affidavit was read verifying che 
Allegations in the Bill, to get an 
Injunction, 35 


Bill for the Diſcovery and eſta- 
bliſhing of Deeds only, that the 
Plaintiff has not the original Deeds, 
Sc. but if Relief be prayed, an 
Affidavit is not neceſſary, 46 


4 Y Upon 
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Upon an Affidavit that an outlawed 
Perſon is dead, the Attorney Ge- 


neral allows the Plea that the Party | 


outlawed is dead, Page 103 
Affidavit that the Crown's Debt is 
in Danger of being loſt, ſhall be- 
made, to ground an immediate 
Extent, 128 
Affidavit muſt be annexed to a Bill 
of Interpleader, or it is demurra- 


ble to, 303 


Aftermoath and After-paſture. 


Tithes of Aſtermoath ſhall be paid, 
but not of After-paſture, unleſs by 
Cuſtom, 10 


If an Agreement or Contract for S. F. 


Stock be executed, the Court will 
not break into it; if it be execu- 
tory, the Plaintiff muſt ſeek his 
Remedy at Law, Page 135 
See Title Depoſit. 


Ambaſſador. 


See Title Coſts, 272 


Amendment. 


In what Caſe an Eftreat is amendi- 
ble or not, 24 
AnInformation of Seiſure amended, 49 


A new Writ of Appraiſement iflued, 


Agiſtment. 


Tithe Herbage or Agiſtment, 
The Agiſtor, and not the Occupier 
of Lands, ought to. pay the Tithes 


for depaſturing unprofitable Cattle, | 


| | & 
Tithe Herbage for Sheep ſhorn 3 
of the Pariſh ſhall not be paid, be- 
cauſe they are Animalia fructuoſa, 

313 


1 
i 


Agreement and Contract. 


Agreement to aſſign a Leaſe, whether 


ö 


it ſhall be carried into Execution 
againſt an Executrix, 55 
Equity will not ſupply a Defect in a 
written Agreement intended to be 
inſerted in it, 65 
See Title Evidence and Proof. 
Parol Agreement for the Sale of Co- 
pyhold Lands carried into Execu- 
tion, 94 
Bill for a ſpecific Performance of Ar- 
ticles for the Purchaſe of Lands, 
not decreed to be carried into Ex- 
ecution, becauſe the Lien or Re- 
medy was not mutual, 111 


4 


1. 


1 | The Indenture of Appraiſement 


49 
was 


dated before the Writ of Appraiſe- 

ment, which was before the A 

praiſers had any Authority; but the 
Court ſeemed to think it amenda- 


ble, 58, 59 


The T:/te of an Extent amended, 83 
See Title Exceptions. 
Anſwer permitted to be amended be- 
fore Iſſue joined, 186 
Scire facias upon a Recogniſance a- 
gainſt the Bail, refuſed to be a- 
mended, | 228 
The Court will not give Leave to 
amend or add an Exception, 246 
Anſwer amended after Iflue joined, 
248 
The Return of a Commiſſion to 40 
certain the Lands of a Manor or- 
dered to be amended by the Com- 
miſſioners, 1 
Information on the Act of Naviga- 
tion amended, 252 
A ſpecial Verdict on an Information 
was amended by the Minits after 
one Argument, 283 


Anſwer amended by the Draught, 295 
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Anſwer 
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———— 


Anſwer permitted to be amended, 
where it was for the Plaintiff's Be- 
nefit, and the Defendant was ninety 
Vears old, Page 323 

Return to an Inquiſition on an Ex- 
tent, if it be amendable, 323 


Information of Seiſure ſo amended, 


as to make a new Offence, 334 
See Title Coſts, 335 
See Title Infant, 338 


Ancient Demeſne. 


See Pleas and Pleadings, 132 


Arſwers, Pleas and Demurrers. 


Ser Injunction, 
See Title Bill. 

Upon a Bill to redeem it appeared 
the Defendant had been in Poſſeſ- 
ſion thirty-four Years, Demurrer 
to the Bill held good, and the 
Plaintiff was not allowed to re- 
deem, 54 
The Statute of Limitations was plead- 
ed to a Bill of Diſcovery, but over- 
ruled, g 60 
Although a Modus be pleaded, yet 


11 


Quantities and Values of the Tithes | 


muſt be ſet forth by way of An- 
(wer, 60 
'Plea to a Bill for a Diſtribution, that 
it ought not to be made within the 
Year after the Defendant's Death, 
over-ruled, 64 
Demurrer to a Bill containing diſtin*t 
Matters and Parties allowed; Com- 
bination muſt be denied, 69 
A Plea to the Diſcovery and Relief 
in a Bill, when the Bill prayed 
only a Diſcovery, was over-ruled, 


Where Time is given, or there is a 


Commiſſion to anſwer, the Defen- | 


dant cannot demur, or plead and 
anſwer, Page 74 
Although an Anſwer be put in to the 
original Bill, you may demur to 
the amended Bill, I20 
Whether a further Anſwer be requi- 
red before the Plaintiff put in Ex- 
ceptions, after a Demurrer over- 
ruled, | 123 
If a Bill be filed, but no Proceſs ta- 
ken out upon it, and a Croſs Bill 
be filed, the Plaintiff in the ori- 
ginal Bill cannot compel the De- 
fendant to anſwer his Bill firſt, 124 
Demurrer to a Bill, for that the Plain- 
tiffs had no Title to Tithes; but 
the Bill was diſmiſſed for want of 
Parties, though the Demurrer did 
not ſhew that expreſſly for Cauſe, 
141 
The Anſwer of a Feme Covert with- 
out her Huſband or Guardian per- 
mitted to be filed of Neceſſity, 167 
See Title Baron and Feme. 
See Title Exceptions. 
Anſwer may be amended before Iſſue 
joined, 186 
Demurrer to an Information to diſ- 
cover Waſte allowed, becauſe For- 
feitures not waived, --- 2 
Anſwer of two Arbitritors Defendants 
read againſt a third Defendant, 
Party to the Award, 196 
See Title Coſts, ' 20J 
Plea of Non-reſidence to a Bill for 
Tithes brought by the Leſſee of a 
Rectory, 210 
Plea of a Decree in Chancery to 
eſtabliſh Modus's to a Bill for 
Tithes, allowed, 211 
The Statute of Limitations 1s not 
pleadable to a Bill for Tithes, 213 
The ſame Statute pleaded by one 


Partner againſt another, 217 
Anſwer amended after Iſſue joined, 
248 

Anſwer 


Anſwer muſt be ſigned 
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by the De- 
fendant, or for that Defect an In- 


junction may be continued, Page 


251 


Deſendant in Contempt has Leave to 


lead, anſwer and demur, 251 
Aller a Bill is taken pro confeſſo the 
Defendant is not permitted to an- 
ſwer, 299 
Demurrer may be to a Bill of Inter- 
pleader, if an Affidavit be not an- 
nexed to it, 303 
The Attorney General has Leave to 
withdraw his general Anſwer, and 

to put in another, inſiſting on the 
particular Right of the Crown, 303 
See Bill, | 331 


Appearance. 


See Title Privilege, 113 


Appraiſement. 


See Title Writs, 21, 27, 49, 185, 89, 


Arbitration. 


See Title Award. 


Arreſt of Judgment. 


Ste Title judgment, 256 
Articles. 
See Title Baron and Feme, 205 
Aſſart. 


Bill for Tithes iſſuing de Afart:s 


within the Foreſt of Dean de novo 
aſſartatis & aſſartandis, 128 


The Conſtruction of the Words de 
novo aſſartatis & aſſartandis, Page 


312 
Aſſets. 

What ſhall be deemed legal or equi- 

table Aſſets, 339 


A Note for Money given to the Wite 
in the Huſband's Life-time, whe- 
ther it is the Huſband's Aſſets, 188 


Aſſiſtance, Writ of. 
See Title Writs, 168 


Attachment and Contempt. 


If a Perſon diſtrained for a Duty to 
the Crown replevies, an Attach- 
ment ſhall go againſt him, 14 

Goods ſhall be deſcribed and ſpecified 
ſo certainly in a Writ of Appraiſe- 
ment, that the Defendant may 
know when to make his Claim, 
or an Attachment ſhall go againſt 
the Officer, 89 

See Title Proceſs, &c. 

Attachment refuſed againſt one ſub- 
fpana'd as a Witneſs, who departed 

the Court before he was examined, 

Attachment granted at firſt upon 
Motion, in caſe of a Reſcous, 
againſt thoſe in the Return, 181 

One in Contempt permitted to exa- 
mine Witneſſes to fortify his Denial 
of the Contempt, 244 

Defendant in Contempt has Leave to 
plead, anſwer and demur, 251 

Where the time for anſwering is out, 

the Def:ndant ſhall be deemed in 

Contempt, though no Attachment 


be ſcaled, 290 
See Title Injunction, 289 
See Title Sequeſtration, 272 


Attorney 


3 
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A TABLE of the Principal Matters. 


ho | — — — 
i. | Day, the Extent ſhall have the 
Hal | 2 reference, EP Page 33 
ney. Statute of Bankrupts, 97, 98 


1 N A Perſon giving a promiſory Note 
A naked Authority may be delegated becomes * — pay diſ- 
to another by an expreſs Authority - 


charged per Stat. 5 Geo. before it 
for that Purpoſe, Page 166 ;. — 5 „„ 
Statutes of Bankrupt do not bind the 
. | Crown 
Audita Querela. . 


| 202 
The Aſſignees of a 1 (againſt 


See Title Baron and Feme, 282, 283 mf cory — w_ 


forming a Promiſe made by the 


Averment. -% Bankrupt to pay a Debt of his Fa- 
| ther's to the Crown, the Extent is 
See Title Pleas and Pleading, 331] diſcharged, ä 
Authority. Hee Attorney, Ee. Baron and Fee 
| The Portion of a Feme Covert ſeca- 
Award. red in Equity for the Benefit of 
her and her Children, 86 


An Award of Releaſes to the Day of] A 7 @.% for Years ſettled before Mar- 
the Date of the Award is good, 250 riage, afligned afterwards by Ba- 
An Award made purſuant to the Stat. ron and Feme, ſhall conclude the 


gy 10 F. 3. whether a Court 6 f Feme, though no Fine be levied, 
quity can 1nquire into it, 205 162 
A Feme Covert's Anſwer without a 
Bail | Guardian permitted to be affiled in 
* a2 a Caſe of Neceſſity, 167 
n 11 his Wife I 
fered for a Priſoner commit- |, , 
ted to Gaol by a Juſtice of Peace De * of 45 Bond won F 0:60 8 
for aiding in running Goods, the y i P. 1 92 1 
Court will not diſcharge him with- wry" Fd 3 18 
8 grng Nous 2 L, 3 1 7 A Note for Money given to the Wife 
Sing 2 *| in the Huſband's Life-time, whe- 
+3] ther the Huſband's Aﬀets, 188 


See Title Privilege, f 113 Articles between Baron and Feme are 
| | good, though there are no Tru- 
Bankrupt. ſtees Parties, 205 


"Treſpaſs, by Baron and Feme, of the 
An Extent and a Commiſlion of | Feme's Inheritance, in what Caſe 


Bankruptcy iſſue both the ſame | it lies, - SS 7 
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Feme matfies after interlocutory, and 
before final Judgment, the Defen- 
dant is put to bis Audita Querela, 

Page 282, 283 


Feme Covert permitted to change her 
Prochein Amy, 310 
| | + Fs; 
See Pleas, &c. 311 
| Beaconage. 
See Title Bill, 16. 401 
Bidder. 


Upon what Terms and under what 
Circumſtances he may be diſchar- 
ged of his Bidding, and in what 
Time the Goods are to be deli- 
vered to him after Condemnation, 

70 

Compoſition after Licence obtained, 

and then moved to have the Fine 
rated, but refuſed being oppoſed 
by the Bidder, Io0 


Bill. 


A Bill below the Dignity of the 
Court may be diſmiſſed, as well | 


upon Motion as by Demurrer, 17| 


A Bill lies for Diſcovery of Treaſure 
trove, but the Plaintiff cannot have 
Relief upon it, 18 


| 


; 


An Affidavit muſt be annexed to a 
Bill for Diſcovery of Deeds, Page 
x 46 

Bill diſmiſſed for want of Parties, 53 
It is not regular to refer the Bill for 
Scandal after the Anſwer is come 
in, 53 
Bill of Review, when it ought to be 
brought, 56 
Bill for meſne Profits brought by a 
Woman who had recovered in 
Dower, | 57 
Bill for eſtabliſhing a Right to Tolls 
for Carts, Cc. coming into a Ma- 
nor, 68 
The Impropriator muſt be a Party 
to a Bill brought againſt his Leſſee 
to eſtabliſh a Modus, 70 
Bill for a Diſcovery of Coals got un- 
der the Plaintiff's Glebe, and Re- 
lief, whether not proper at Law, 


9 
Bill oe Beaconage diſmiſſed, 2 
at Law, 101 
See 75 itle Agreement. 
| Bill for a Portion of Tithes in a 
neighbouring Pariſh, the Vicar of 
that Pariſh muſt be a Party, 115 
A Bill filed, but no Proceſs taken out 
upon it, if a Croſs Bill be filed, the 
Plaintiff in the original Bill cannot 
compel the Defendant to anſwer 
his Bill firſt, _ 124 
Bill for Tithes by the Biſhop and Se- 
queſtrator 9 the Incapacity of 
the Incumbent, diſmiſſed for want 
of making the Incumbent a Party, 


141 


At what Time and under what Cir- Bill to be relieved againſt a judg- 


cumſtances the Defendant may 
move to diſmiſs the Plaintiff's Bill, 
23 | 


Bill to [diſcover Aſſets, and praying 
Relief, 29 


Bill for Tolls for landing Goods in | 


the Plaintiff's Manor diſmiſſed, as | 


being proper at Law, 41] | 
} 2 Bill 


ment at Law, though the Mattcr 
ſuggeſted was a proper Defence at 
Law, 178, Pl. 251 & 252 
Bill to eſtabliſh a Cuſtom, the Owner 
of the Inheritance muſt be a Party, 


181 
Bill brought for a Preacher's Penſion, 
183 


A Tank 2 of the 


Principal Matters. 


Bill by a Vicar ag wt a Sequeſtra- 
tor, for an Accounof the Profits 
during the 3 the Biſhop 


muſt be a Party, Page 192 
Bill to eſtabliſh a Right * ) Liberties) 
granted muſt ſet forth a File, 195 


Cauſe heard without a neceſſar Lare 
to a Bill, 
Bill for Suit of Court, and F n 
Rent or Law Silver, diſmiſſed as 
per at Law, 237 

Bill fer Tithes, Glebe and Common, 
23 8 

Bill to carry a voluntary Deed into 
Execution, 241 
Bill to have the Benefit and Enjoy- 
ment of a Water-courſe diſmiſſed, 


Bonds and Obligations. 
A Bond taken in the Name of the 


Crown by the Caſhier of the Ex- 
ciſe is good, Page 58 
See Title Deviſe. 

Security Bond for a. Deputy Poſt- 
maſter for three Years extend 
aber A 
See Title Extent, 34 
Cattle. 


ATTLE for the Plough' and 
Pale, or killed for the Uſe of 


as being proper at Law, 264 | a Man's own Family, ſhall pay no 
Bill for Wharfage and Keyage, whe- | Tithes, xl 

ther proper at Law, 270 | See Title Tithes, 1, 90, 314 
Bill for Tithes will not lie for a per- & 

Curate, for he has no Title, 1 

and is removable at Pleaſure, 273 Certainty. 
Bill for Diſcovery and Relief, ſug- * 

geſting that the Defendant broke See Information, 254 

into Inteſtate's Room, and took 

away ninety-nine Broad Pieces, &c. | | 

diſmiſſed, the Equity being denied, Church Rate, 

287 a ab | 

Bill for Tithes diſmiſſed for want of See Title Light-houſe, | 87 

Parties, 291 X 
Bill diſmiſſed for want of making the Chureh ant Chl: 


Commiſſioners of Exciſe Parties, 

2 291 

After a Bill i is taken pro confeſſo, the 
Defendant is not permitted to an- 
ſwer, 
Bill of Interpleader muſt have an Af. 
fidavit annexed to it, or it is de- 
murrable to, 303 
Bill for an Account of Toll and Re- 
lief demurred to, and the Demur- 


rer allowed, 331 
Bills of Exchange. 
See Note Promiſory, 243 


299 


See Title Prohibition, 229, 247, 289 


Claim. 


The Defendant claiming Property, i in 
Bullion ſeiſed in a Ship to the 
Amount of 10, ooo. not obliged 


to ſwear to it, 21 
Combination. 
See Title Anſwers, GCS. 69 


_—_ Commiſſion 


4 | : * * - 
wy Tap 1 2 the Principal Natter 
— — mmm—_ — — — —— 
ce! 110 Commiſ. * Compoſition for Tithes. 
n ſioners. | 
OY : | By Parol, can only be good for one 
uw” Coimanifſion to examine Witneſſes a-] Year only, Page 2 
© + broad, in order to make uſe of Cannot be determined as to Part and 
_ their Depoſitions at the Trial, * continued as to the Reſt, 15 
N A Rector compounds with a Pariſhio- 
| Cominilitonees of Rebellion, Meal ner for Tithes at ſo much per A. 
1 | they are to take Security, 5o| num, payable at Michaelmas, and 
= iſſues ſet by Commiſſioners of Sewers dies before Michaelmas, 394 
=—_ diſcharged upon Motion, 611 . 
ij | 
1 Bill for an Injund ion to ſtay Proceed- 3 a 
ings at Law in the King's Bench, Compoſition of Fine. 
the Court refuſed to gr a r 
3" | miſſion to examine Witneſſes at | Compoſition after Licence obtained, 
—__ Barbadoes, 120 and then it was moved to have the 
—_ *-.. See Title Depoſitions. Fine rated, but oppoſed by the 
= - *- #4 Commiſſion to find Debts, in what | Bidder, 100 
= Caſe it ſhall iſſue, 318 
n Commiſſion to ſet forth Lands, in 3 
= what Caſes it ſhall, or ſhall not] Condemnation in Court. 
1 be granted. e | 
_ See Title Evidence and Proof, 52, 191 
. BJ | : 
| Commiſſioners of Exciſe 5 
U L 9 Condition. 
1 Shall be held ſtrictly to the Letter | 
| | | of Stat. 6 Geo. which gives them | See Title Proviſo, or 114 
4 Juriſdiction to condemn forfeited | 
1 Goods, 106 ; 
1 See Title Bill, 291 Conſultation. 
= See Prohibition, 145, Ge. 
4 | 1— of forfeited 
| Eftates, | Contempt. 
aten 
cate of the Commiſſioners of for- See Title Attachment. 
| 1 2 14 
1 7 
+ Contract, 
= Common, See Title Agreement. 
| | See n wi 736 1 Corporation. 
1 Meno | 4 


e 


See + Evidence and Proof, Page 290 


Coſt See 75705 Recogni ſance. 


At what Time a Tender of Tithes 
faves the Defendant Coſts or not, 
28 

Coſts for the Defendant in the Ex- 
chequer deducted out of a Judg- 

ment, at the Plaintiff's Suit _—_ 
him in the C. B. 

A Decree Ni made abſolute at the 
Day by the Defendant's Default, if 
he petitions for a Rehearing, he 

-- muſt 

The Plaintiff accepting a third An- 
ſwer before he receives Coſts for 
the ſecond Anſwer, does not waive 
them, 34 

Where a Foreigner Plaintiff is to 
give Security for Coſts, a Depoſit 
in Money will not be permitted to 


be made inſtead thereof, 35, 183 


An Executrix ſhall not pay Coſts, al- 
though a greater Sum is paid into 


Court than ſhe had a Verdict 47 


at the Trial, 


Upon a Bill of Revivor for the ud 
as well as the Coſts, an Executor 
Defendant ſhall pay Coſts; alter | 


when the Revivor is only for the 


Caſts to be aſcertained, 45, 160 
A Plaintiff Adminiſtrator pays Coſts 


in Equity, 63 
Coſts 2 or not moving according to 
Notice, 86 


Coſts dla by the Stat. 6 Geo. 
Where there is 0 Verdict on an In- 


formation for the Defendant, 90 


Upon a Bill for a Diſcovery only, the. 


Plaintiff ſhall pay Coſts of diſ- 
miſſing his Bill, although he has 


y 10/, Colts, 30 


a Diſcovery by the Anſwer, and 
the Defendant was the Occaſion of 
the Bill by his falſe Plea at Law, 
Page 124 
Two Defendants are ſaed for Tithes, 
one makes Default, the Court 
made a Decree: agai inſt the other 
with the whole Coſts, I 38 
See Page 141. 
Coſts, in what Manner taxed when 
the Anſwer. is _ ſcandalous, 
164 
Where no more Coſts than Damages 


| in Treſpaſs, ; | . 167 | 


Two inſufficient Anſwers to the ori- 
ginal, and one inſufficient Anſwer 
to the amended Bill, Defendant 
ordered to pay 91. Coſts, 203 

Whether more Coſts than Damages 
in Treſpaſs, 207, 8 

Coſts not given in the Exchequer af- 
ter an Appeal to the Houſe of 
Lords, 245 

Whether one protected by an Envoy 
ſhall give Security for Coſts, 272 

Bill by an Infant by his Prechein Amy 
is diſmiſſed for want of Proſecu- 
tion, if either of them die before 

the Coſts are taxed, the Coſts are 
loſt, _ 332 

One Defendant, who was never ſerved 
with Proceſs, appears and anſwers, 
is allowed his Coſts on amending 
this Bill by ſtriking out his Name, 


335 
Bill * thirterh Sorts of Tithes, and 


the Plaintiff proves but one Species 


due, and does not abridge in his 


Replication, yet the Court deereed 
him Coſts tore! 8 335 


Covenant. 


See Title Proviſo. 
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"A TabLE of the Principal Matters. 


Council of Lateran. 


See Title Evidence and Proof, Page 
122 

Creditors 
By Judgment and Decree, 48 


| Curate. 


Fee Title Tithes, | 273 


Cuſtom of Lontlon. See Title 


Divorce. 


-A Freeman of the City deviſes no 
more than his teſtamentary Part, 
the Children ſhall have their Le- 
gacies and Shares of his cuſtomary 
Part alſo, 195 


Cuſtom and Preſcription. 


An Iſſue was directed to try 
laid in the Bill, or whether there 
was any, and what Cuſtom, al- 
though Plaintiff made no Proof 
thereof, 43 

Tithes of Houſes in Saint Saviour s 
Southwark decreed, though they 
are neither laid to be by Cuſtom 
or Preſcripti 102 

Bill to eſtabliſh a Cuſtom for the 
Owners and Occupiers of Lands to 
keep a Bull and Boar, the Owner 
of the Inheritance muſt be a Party, 

Cuſtomary 


„ 

Manner of tithing alledged | See 
in general, the Defendant cannot 
be let in to prove a particular Man- 
ner of tithing, 186 


a Cuſtom | 


Eaſter Offerings demanded | Cu- 
ſtom, yet decreed due as of com- 
mon Right, Page 198 
Cuſtom laid in a Bill for Tithes, hat 
the Occupiers are to give Notice of 
ſetting out Tithes, or that there is 
ſome ſuch Cuſtom, is uncertain 


and bad, 333 


Cuſtoms or Duties. 
Meal of Wheat imported ſhall not 


pay Duties as Wheat, per the Stat. 
of Tillage 22 Car. 2. 281 


Damages. 


FEE Title Coſts, 167, 207, 208 


Day. 


Day laid in an Information, where 


not material, 


224 
See Title Pleas and Pleading, 


113 


Debt, Action of. 


Action of Debt grounded upon the 
Stat. 6 Geo. accrues upon Demand 
and Refuſal, the very exact Sum 
certified to be due muſt be de- 


manded, 166 
See Title Money brought into Court, 
124 

Debts. 

Debts are bound from the Teſte of the 
Mr 200, 265 

te Commiſſion and Commiſ- 
ſioners, 318 


Ser Title Extent, 34, 42, 221, 225, 


265, 293, 300, 337 
Decree. 
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Decree. A 

A Decree is never Nif, when the 
Cauſe comes on after the Equity 
reſerved, Page 40 

A Decree Creditor and a Judgment 


Creditor to be paid equally by an | 


Executor, 48 
See Title Evidence and Proof, 110, 284 


Whether a Decree ſhall be abſolute, | 


or only N, where the Bill is ta- 
ken pro confefſo after an Appear- 


ance, 219 


| Deed. See Tithe Bill. 


A Deed Poll executed in Secret, by 
the Son to the Father, on the ſame 
Morning he executed his Marriage 
Settlement, ſet aſide upon this Cir- 
cumſtance of Secreſy only, 336 

Deed Voluntary. See Title Bill, 241 

See Title Evidence and Proof, 285 


Delivery. 
See Title Writs, 21, 27, 30, 74, 106 


, 


Demand. See Tir Debt, Ac- 


tion of. 
'Demurrer. 

See Title Anſwers, Pleas and Demur- 

rers, 54, 74, 120, 123, 141, 251 


Depoſit, 


| Upon a Contract for Stock the Party 
can recover no more than-the De- 


poſit, 132 
See Title Coſts, 35 


—— 


| 


| 


| Deviſe of a Legacy 


| 


Depoſitions. 

In what Caſe the Court refuſed to 
make an Order for Publication of 
old Depoſitions, Page 50 

Depoſitions in a former Cauſe be- 
tween the ſame Parties, and for 
the ſame Matter, not allowed to 
be read, where the Iſſue was not 
Joined in the former Cauſe, 91 

Depoſitions ſuppreſſed becauſe taken 
before the Plaintiff's Solicitor, who 


was a Commiſſioner, 289 
See Title Evidence, 321 
Devenerunt. 
See Title Information, 229 
See Title Seiſure, 59 
Deviſe. 


Deviſe to Truſtees to ſell Lands, and 
the Money ariſing to go to his 
Daughter and her Iſſue, and if ſhe 

die without Iſſue, then to two 

| other Daughters, a Sale decreed, 

| 12 

Deviſe of Stock in Trade, what it 
extends to, 28 

to a Son not to 
be paid till he is of Age, no De- 
duction allowed to his Mother for 
Maintenance, GGW. 136 

Deviſe of a Bond to a Wife to her 
ſole and ſeparate Uſe, it is her Pro- 

rty in Equity, as much as if it 
ad been veſted in Truſtees, 187 


| See Title Cuſtom of London, 


Deviſe of a Leaſchold in Tail with 
Remainders over, the whole Inte- 
reſt veſts in the firſt Deviſee, 301 

Deviſe to Truſtees of a Freehold 70 
be ſold for Payment of Debts, yet 


1 the 


— ——— 
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Diem clauſit extremum. 


. 


A Wife divorced à Menſa & Thoro 
for Adultery forfeits her Right to 
her Moiety and Widow's Cham- 
ber, which ſhe is otherwiſe inti- 


16 


1 Dower, 
See Bill, | 07 


| Au due of common Right, Page 


See Title Extent, | | 119 
| Diſcovery. 
See Title Bill, 18, 29, 46, 95, 287| 
See Title Cofts, 1244 
See Title Mortgage, 298 
Diſtreſs, and Diſtreſs for Rent. 
If a Diſtreſs be for any Duty to the 
Crown, the Party diſtrained can- 
not replevy, I4 
See Title Extent, 42, 43, 209 | 
Diſtribution. 
When to be per Capita, and when 
per Stir pes, y 157 
See Title Anſwers, Sc. 644 
See Title Refiduum. 
Divorce. 


tled to * the uten of London, 


173 
See Title Cuſtom and Preſcription, 198 


Eaſt-India Company. 
See Witneſſes, | 320 
Ejectment. | 
| See Injunction, 158 
Election. ＋ 
Seer Title Information, | 22 5 


Endowment. See Title Vicar: 


JL rror. 


Writ of Error to the Houſe of Lords 
muſt be tranſcribed in 14 Days, or 
it is no Super ſedeas, if the Parlia- 
ment be prorogued, 64 
Error to the Houſe of Lords, when 
to be tranſcribed, | 69 
If a Prorogation be a Superſedeas to a 


Writ of Error in the Houſe of 
Lords, I 3 l 


Eſtates — and ins: - 
Which ſhall be firſt N to pay 


Debts, GSO. 302 
See Title Executor, Ge. 260 
See Title Legacy, 32, 90, 137 


* 
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Eſtoppel. 


A judgment at Law is no Eſtoppel 
in Equity, for there is no ſuch 
thing as an Eſtoppel in a Court of 


Equity, Page 11 
Eſtreat. 


in what Cas it is amendable or not, 
24 


Evidence and Proof. 


See Title Probate. 
Proof of Admiſſion, Inſtitution and 
Induction is not required in Equity, 
| 25 
See Title Witneſſes, 40, Cc. 
See Title Cuſtom and Preſcription, 43 
An Impropriator's Predeceſſor's Book 
admitted as Evidence of a Mor- 
tuary due, 46 
Whether a Book of a Lord of a Ma- 
nor is Evidence of Quit Rents, 46 
A Bailiff's Book of Accounts of Rents 
being paid and allowed, 1s Evi- 
dence of the Rents, 46 
Information, Verdict for the Defen- 
dant; in an Action againſt the In- 
former he ſhall be permitted to 
ive in Evidence that there was a 
probable Cauſe for making the Sei- 
ſure, | 49 
Whether a Condemnation in Court 
may be given in Evidence without 
pleading ſpecially, . 8 
Upon an Averment that the Plaintiff 
was ready to transfer Stock accord- 
ing to his Contract, Proof that an- 
other Perſon was ready to transfer 
is not ſufficient, MG 
See Title Depoſitions, 91 
A Decree read in Evidence, where 
the Leſſee, and not the Impropria- 
tor, was Party, 110 
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The Method of proving whether Lands 
were purchaſed before or ſince the 
Council of Lateran in 1179, Page 

< FR 

The Court will preſume Timber to 
be above 20 Vers Growth, unleſs 
the contrary be proved, 126 

Upon an Information for importing 
Tea, &c. from Offend, contrary to 
the Act of Navigation, the Maſter 
of the Ship not allowed to be a 
Witneſs, I40 

The Books of former Rectors ordered 
to be produced upon the Trial of 
an Iſſue directed, whether any Va- 
riation had been, as to Sums paid 
for Tithes of Houſes in London, 

I 

Evidence admitted in Equity, hae 
might have been offered before at 
Law, and parol Proof to explain 
the Intent of a promiſory Note, 

I = 

Entries by the Lord's Steward 5 
mitted to prove a Modus to the 
Vicar in Diſcharge againſt the Par- 
ſon, 180 

Copy of an Agreement between the 
Abbot of Quarrer and the Monks 


of Lyra read in Evidence, the Ori- 


ginal being in the Bouleian Library, 

| 191 

See Title Cuſtom and Preſcriptior, 186 
Evidence by Parol admitted of Con- 
demnation of Wines, where the 


Defendant was not the firſt Pur- 


chaſer after, 191 
The Anſwer of two Arbitrators De- 
fendants read againſt a third De- 
fendant Party to the Award, 196 
Upon an Information for importing 
Brandy in unſizeable Caſks, the 
Maſter of the Ship was not allow- 
ed to be a Witneſs, 203 
Whether a conſtant Non-payment of 
Tithes is Evidence of an Exemp- 
tion againſt a Lay Impropriator, 209 
5B What 
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Principal Matters. 


What Proof touching run Goods is 
required to be given that they came 
to the Defendant's Hands, Page 
223 

Whether Notice in the Maſter of a 
Ship is neceſſary to be proved upon 

an —— for importing Goods 
from Rotterdam, not being the Place 
of their Growth, 230 
See Title Extent, 233 


The Plaintiff is not obliged, upon 


Motion before Trial, to produce a 
Note of Hand, it being his Evi- 
dence and the Ground of his Ac- 
tion, 343 
A Certificate of a Receiver's Recog- 
niſance to account in this Court, is 
good Evidence in the Caſe of a 
Bill brought in the Chancery in 
Ireland, on the Foot of ſuch Re- 
cogniſance, 249 
Evidence upon the General Iſſue that 
the Place «ohere is an Highway, 2 59 
Information in Debt for the Duties of 
Goods imported in May 1727, the 
Plaintiff may give Evidence of ſe- 
veral Importations at ſeveral * 
262 

See Title Modus, 267 
Motion to inſpect Books of the De- 
fendant's Manor denied, 269 
In what Caſe a Defendant inſiſting 
upon an Exemption muſt make 
out that Proof firſt, 284 
A Decree refuſed, becauſe not proved 
to be touching the ſame Lands or 
Title, 284 
Miniſters Accounts in 34 & 35 Hen. 8. 
permitted to be read, 284 

A Deed 40 Years old (but not leſs) 
proves itſelf, 285 
A Verdict refuſed to be read, becauſe 
not proved to be touching the 
Tithes of the fame Lands, 285 


A Corporation, as Truſtees of a Cha- 


rity, are not obliged to produce 


their Books relating thereto, 290 | 


Upon a Motion to read a Decree and 
Depoſitions in a former Cauſe, ſa- 
ving juſt Exceptions, the Court 
were divided, yet they muſt be 
read, there being no juſt Excep- 
tion, Page 293 

What Proof is ſufficient for a Lay 
Impropriator in a Bill for Tithes, 

296 

Where a general Exemption is in- 
ſiſted on, a partial one cannot be 
admitted in Proof, 296 

If a Cauſe ſtands over to add a ma- 
terial Defendant, the Depoſitions 
taken before cannot be read againſt 


him, 310 
A Will of Lands not to be proved as 
an Exhibit, 310 


Depoſitions in the original Cauſe not 
permitted to be read in the croſs 
Cauſe, becauſe the Point in Iſſue 
in the croſs Cauſe was not in Iſſue 
in the original Cauſe, 321 

Though a Modus is not proved ex- 
actly as laid in the Bill, yet an Iſ- 

ſac is directed to try it, 340 


| Exceptions. 


Where Exceptions filed only to con- 
tinue an Injunction are over-ruled, 


the Injun$ion is diſſolved of courſe 


without Motion, 0 
Exceptions are over- ruled when the 
Court are equally divided, 47 
Exceptions to the Maſter's Report, 
none can be gone into that were 


not objected to before the Maſter, 


3 

Exception allowed for not (crting 
forth Quantities and Values of 
Tithes particularly, 108 
1416 
Upon Exceptions allowed, the Plain- 
tiff had an Order to amend his 


Bill without Coſts, the Defendant, 


3 without 
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| without waiting for the Amend-{| Declaration Goods that were not 


ment, put in a ſecond Anſwer, the 
Plaintiff | may turn the whole A- 
mendment into Exceptions, Page 

| 168 

If Exceptions are allowed, the Plain- 
tiff has a Right to amend his Bill 
of courſe without Coſts, 169 
The Court will not give Leave to add 
or amend an Exception, 246 
Exceptions cannot be taken to an 
Infant's Anſwer, becauſe he is not 
concluded by it, but may amend 
it when he comes of Age, 338 
| 


Exchequer. 
Officers of the Revenue ought to be 
ſued in the Exchequer for what 
they do in the Execution of their 
Office, 34 
And the Court will remove an Action 
in the Common Pleas againſt an 
Officer for the Seiſure of a Ship, 
although no Information for the 


Ship be yet filed here, "3 "Ra 
When the Court 1s equally divided, 

Exceptions are over-ruled, 47 
See Title Infant, 52 


How far this Court exerciſes viſitato- 


rial Power, 215, 216| 


Whether this Court has Juriſdiction 
of the Revenues in Scotland, 28 1 
On a Motion to read a Decree and 
Depoſitions in a former Cauſe, ſa- 
ving juſt Exceptions, the Court are 
divided, yet they ſhall be read, 
there being no juſt Exception, 293 


The Court refuſed to remove an Ac- | 


tion againſt an Officer for ſeiſing a 
foreign Cable, becauſe it appeared 
he had ſeiſed another which was 
not foreign, 306 
Action of Trover againſt an Officer 
removed from the Common Pleas, 


though the Plaintiff had put into his | 


ſeiſed by the Officer, Page 309 


Execution. 
See Tithe Writs, 271 


| See Nit Extent throughout. 


Executor and Adminiſtrator. 


There can be no Decree againſt an 
Executor de fon Tort, without ſet- 


le Coſts, and 44, 45, 03, 160 


| Creditors by Judgment at Law, and 


Creditors by Decree in Equity ſhall 
be paid equally by an Executor 
without any Preference, 48 
Whether an Agreement by a Teſtator 
to aſſign a Leaſe ſhall be carried 
into Execution againſt his Execu- 
tor, 2 588 
In what Caſe the Refduum ſhall go 
to the next of Kin, and not to the 
Executor, 112 


Real Eſtate charged with Debts, Cc. 


yet the perſonal Reſidue (ſeemingly 
given to the Executrix) ſhall be 


applied in Eaſe of the real Eſtate, 


260 
Exemption. T 


Exemption from Tithes, how to be 
laid, | 26 
Exemption of Land from Tithes, as 
belonging to one of the greater 
Monaſteries, how to be laid, and 
inſiſted upon in the Defendant's 


Anſwer, 3%. 39 
Exemption from Tithes, where it is 
good, 66 


Exemption of Lands from Tithes, as 
being Parcel of a Monaſtery of the 
C:ftertian Order, 122 


Exemption 


ting up an Adminiſtrator, 36 
See 755 
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What proof touching run Goods is 
required to be given that they came 
to the Defendant's Hands, Page 


223 


Whether Notice in the Maſter of a 


Ship is neceſſary to be proved upon 
an fnformation for importing Goods 
from Rotterdam, not being the Place 
of their Growth, 230 
See Title Extent, 233 
The Plaintiff is not obliged, upon 
Motion before Trial, to produce a 
Note of Hand, it being his Evi- 
dence and the Ground of his Ac- 
tion, 343 
A Certificate of a Receiver's Recog- 
niſance to account in this Court, is 


good Evidence in the Caſe of a 


Bill brought in the Chancery in 
Ireland, on the Foot of ſuch Re- 
cogniſance, 249 
Evidence upon the General Iſſue that 
the Place where is an Highway, 2 59 
Information in Debt for the Duties of 
Goods imported in May 1727, the 
Plaintiff may give Evidence of ſe- 
veral Importations at ſeveral times, 


| 202 
See Title Modus, 267 
Motion to inſpect Books of the De- 

fendant's Manor denied, 269 


In what Caſe a Defendant inſiſting 
upon an Exemption muſt make 
out that Proof firſt, 284 

A Decree refuſed, becauſe not proved 
to be touching the ſame Lands or 
Title, 284 

Miniſters Accounts in 34 & 3 5 Hen. 8. 
permitted to be read, 284 

A Deed 40 Years old (but not leſs) 

proves itſelf, - 

A Verdict refuſed to be read, becauſe 
not proved to be touching the 
Tithes of the fame Lands, 285 

A Corporation, as Truſtees of a Cha- 
rity, are not obliged to produce 
their Books relating thereto, 290 


1 


Upon a Motion to read a Decree and 
Depoſitions in a former Cauſe, ſa- 
ving juſt Exceptions, the Court 
were divided, yet they muſt be 
read, there being no juſt Excep- 
tion, Page 293 

What Proof is ſufficient for a Lay 
Impropriator in a Bill for Tithes, 

296 

Where a general Exemption is in- 
ſiſted on, a partial one cannot be 
admitted in Proof, 296 

If a Cauſe ſtands over to add a ma- 
terial Defendant, the Depoſitions 
taken before cannot be read againſt 
him, 310 

A Will of Lands not to be proved as 
an Exhibit, 310 

Depoſitions in the original Cauſe not 
permitted to be read in the croſs 
Cauſe, becauſe the Point in Iſſue 
in the croſs Cauſe was not in Iſſue 
in the original Cauſe, 321 

Though a Modus is not proved ex- 
actly as laid in the Bill, yet an Iſ- 
ſue is directed to try it, 340 


Exceptions. 


| Where Exceptions filed only to con- 


tinue an Injunction are over-ruled, 
the Injund ion is diffolved of courſe 
without Motion, 0 
Exceptions are over-ruled when the 
Court are equally divided, 47 
Exceptions to the Maſter's Report, 
none can be gone into that were 


not objected to before the Maſter, 


Exception allowed for not ſetting 
forth Quantities and Values of 
Tithes particularly, 108 

See Title Notice, 116 

Upon Exceptions allowed, the Plain- 
tiff had an Order to amend his 
Bill without Coſts, the Defendant, 


3 without 
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ment, put in a ſecond Anſwer, the 
Plaintiff may turn the whole A- 
mendment into Exceptions, Page 

| 168 

If Exceptions are allowed, the Plain- 
tiff has a Right to amend his Bill 
of courſe without Coſts, 169 
The Court will not give Leave to add 
or amend an Exception, 246 
Exceptions cannot be taken to an 
Infant's Anſwer, becauſe he is not 
concluded by it, but may amend 


it when he comes of Age, 9338 


| 
| 
Exchequer. 


Officers of the Revenue ought to be 
ſued in the Exchequer for what 
they do in the Execution of their 
Office, 34 

And the Court will remove an Action 
in the Common Pleas againit an 
Officer for the Seiſure of a Ship, 
although no Information for the 
Ship be yet filed here, 34 

When the Court is equally divided, 
Exceptions are over-ruled, 47 

See Title Infant, £2 

How far this Court exerciſes viſitato- 
rial Power, 215, 216 

Whether this Court has Juriſdiction 


of the Revennes in Scotland, * 


On a Motion to read a Decree and 
Depoſitions in a former Cauſe, ſa- 
ving juſt Exceptions, the Court are 


divided, yet they ſhall be read, 


there being no juſt Exception, 293 | 


The Court refuſed to remove an Ac- 
tion againſt an Officer for ſeiſing a 
foreign Cable, becauſe it appeared 
he had ſeiſed another which was 
not foreign, 306 

Action of Trover againſt an Officer 
removed from the Common Pleas, 


though the Plaintiff had put into his 


without waiting for the Amend- | 


Declaration Goods that were not 
ſeiſed by the Officer, Page 309 


Execution. 
See Title Writs, 271 


| See Tith Extent throughout, 


Executor and Adminiſtrator. 


There can be no Decree againſt an 
Executor de fon Tort, without ſet- 
ting up an Adminiſtrator, 36 

See Title Coſts, and 44, 45, 63, 160 

Creditors by Judgment at Law, and 
Creditors by Decree in Equity thall 
be paid equally by an Executor 
without any Preference, 48 

Whether an Agreement by a Teſtator 
to aſſign a Leaſe ſhall be carried 
into Execution againſt his Execu- 
tor, 55 

In what Caſe the Refiduum ſhall go 
to the next of Kin, and not to the 
Executor, 112 

Real Eſtate charged with Debts, Cc. 
yet the perſonal Reſidue (ſeemingly 
given to the ry ſhall be 
applied in Eaſe of the real * 

200 


Exemption. 5 


Exemption from Tithes, how to be 
laid, 26 
Exemption of Land from Tithes, as 
belonging to one of the greater 
Monaſteries, how to be laid, and 
inſiſted upon in the Defendant's 


Anſwer, 37, 38 
Exemption from Tithes, where it is 
good, 66 


Exemption of Lands from Tithes, as 
being Parcel of a Monaſtery of the 
Ciſtertian Order, 122 

Exemption 


— 
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Exemption from Tithes extends to 
Common appurtenant, as well as 
to the Eſtate to which it belongs, 

Page 138 

Wood Ground grubbed up is not 
barren Ground within the Statute 
Ed. 6. ſo not exempt from Tithes 
for ſeven Years, 159 


Whether a conſtant Non-payment of | 


Tithes is Evidence of an Exemp- 
tion againſt a Lay! _— , 209 
Exemption from Ti as being 
Parcel of the Poſſeſſions of the 
Priors of Saint John of Jeruſalem, 
214 

Where a general Exemption is in- 
ſiſted on, a partial one as to one 
Species of Tithes cannot be admit- 
ted, 296 


Extent. 


An Extent comes to the Sheriff's 


Hands before the Return of a F 


eri facias, and before the Goods 
levied thereupon were fold, 8 
An immediate Extent, in what Caſe 
to be iſſued, 
An Extent and a Commiſſion of 
Bankruptcy iſſue the fame Day, 


the Extent ſhall have the Prefe- | 


' rence, 33 
Whether an Extent does not reach 


Bonds not forfeited, 34 
An Extent binds from the 7. e, 39 
Upon an Extent in Aid, Debts with- 


out Specialty cannot be found with- 
out Motion in Court, 42 
An Extent comes after a Diſtreſs for 
Rent, but before a Sale of the 
Goods, . 63 
Upon an Extent long dormant no 
Proceſs ſhall iſſue without Motion 
in Court, 62 
The Teſte of an Extent amended, 83 
A new Extent and Inquiſition order- 
ed to be ingroſſed from the Minits | 


24 


taken Sheriff, and ſigned 
by the 8 the original Extent, 
&c. being loſt, Page 88 
See Title Outlawry, 105 
Wherever an Extent may iſſue againſt 
a Man in his Life-time, a Diem 
clauſit, &c. may iſſue againſt his 
Eſtate after his Death, 119 
In what Caſe an immediate Extent 
ſhall iſſue, 127 
An immediate Extent in Aid for the 
Under Treaſurer of the Board of 
Ordinance, 134 
An Extent cannot be antedated, 164. 
Statutes of Bankrupt do not bind the 
Crown, neither in the Caſe of an 
Extent, or Extent in Aid, 202 
Extent in Aid ſet aſide, the Crown 
Debt being paid, | 221 
Extent in Aid of a Debtor to the 
Crown ſhall not iſſue, but for a 
Debt originally due to hun, 225 
Upon taking an Inquiſition upon an 
Extent, a Stranger has a Right to 

prove his Property in Goods, 23 
Debts are not bound by the Te e of 
an Extent, but | Fa the Caption 
of the Inquiſition. | 265 
Extent, and then the Landlord di- 
trains for Rent, guere whether he 

| ſhall have the Benefit of the Stat. 
8 Anne, 269 
Extent to find Debts, a great Num- 
ber of ſmall Debts are found, a 
Receiver is therefore appointed to 
ſave the Expence of a great Num- 
ber of Extents, 293 
Extent in Aid, in what Caſe it ſhall 
not go againſt a Merchant indebted 
to a Sub-colſector of the Cuſtoms, 
30⁰ 
Extent againſt a Poſt-maſter who is 
a Bankrupt diſcharged upon the Aſ- 
ſignees paying the Crown's Debt, 


337 
See Title Pleas and Pleading, 331, 332 


2 


Extinguiſh- 


* 


ö 


Extinguiſhment. See Merger. 


Factor. 
FEE Title Information, Page 224 


Fee-farm Rents. 


If a Receipt for Rent be brought 
ready drawn to the Receiver, and 
the Rent tendered, he is obliged 


do ſign it gratis, 348 
Sce Title Bill, 237 


Fine to the King. 


Upon an Indictment for an Aſſault, 
Satisfaction on Record acknow- 
ledged by the Attorney General, 


40 

Fines, when and in what Manner to | 
be rated, 116 
See Title Bidder, 100 


Fines pro Licentia concordandi, 
of Poſt Fines. 


| | 
In the Dutchy of Lancaſter, who 
ſhall have the Poſt Fines, 132 


Forte itu re 
See Title Divorce, 16 
. 
Forgery. 
See Note, | 243 


| 


| 


Gar den Ground. 
LL the Garden Ground in Eng- 


land ſhall pay Tithes for dif- 
ferent Crops, Page 10 


Highway. 


FEE Title Evidence and Proof, 259 


| Horſes. 
Saddle Horſes ſhall pay no Tithes, 3 


; Houſes. 


See Title Cuſtom and Preſcri ption, 102 


I mportation. 


T ſhall be deemed an Importation; 


when a Ship is within the Limits 
of the Port, 79 


Impropriation and Impropria- 
| tor. 
Whether there is any Difference be- 
tween a Lay Irapropriator and a 
Spiritual Parſon, as to ſetting out 


Title to Tithes, 129 
See Title Bill, 5 70 
dee Title Evidence and Proof, 46, 1 10, 

* 


88 See Admiſſion, 
Ee. 


50 Infant, 
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A ſecond Information granted upon 


ef Tea, | 96 


A TxBLE of th the 


principal Natters 


quer, where an Infant is to aſſign 


purſuant to the Stat. 7 Anne, Page 


$2 
An Infant is not concluded by his 
Anſwer, but may amend it when 
he comes of Age; and therefore 
Exceptions cannot be taken to an 
Infant's Anſwer, 338 
See Title Legacy, 240 


n and 8 


Two Informations exhibited the ſame 
Day, being for the ſame Matter, 
are ſet aſide, 9 

Information of Seiſure, the Steps 
therein, and what Delay ſhall be 
a Ground for a Writ of Delivery, 

30 

Information for importing Brandies, 

the Duty being unpaid, how to be 
laid, 42 

Information for importing Brandies 
in unſizeable Caſks, 44 

Information amended, 49 

The Informer dies pending the Infor- 


mation, 50 


Several Seiſures by ſeveral Perſons, 


not in all amounting to 100 /. ma 
be put into one Information, 63 


one and the ſame Seiſure, 72 


Information for importing Brandy in 


a Collier, upon the Stat. 5 Geo. Eo] 
to be laid, 78, 119| 


See Title Evidence and Proof, . 

140, 203, 230, 262 

Information upon a new Statute muſt 

ſet forth every thin 7 * uiſite to 
in 


bring the Offence wi at Law, 
177 
See Title Anſwers, Ce. 192 


Whether an Information ought not 
to be entered in the Information- 
Book as well as filed, before a Ca- 
ſias ought to iſſue upon it, 209 

Information for importing Cocoa Nuts 
from Helland, what is deemed a 
fraudulent Manufacturing, 212 

Whether the Attorney General can 
withdraw a Juror in an Informa- 
tion Qui tam, 220 

Information by way of Devenerunt 
for the treble Value upon Stat. 8 
Anne, 22 

Upon an Information in Debt for 
Non-payment of Duties, the Day 
laid is not material, and every Per- 
ſon to whom the Goods come may 
be charged for the Duties, 224 

The like Information for Duties on 
French Wines, the Crown cannot 


make Election to have a Forfei- | 


ture after Seiſure by the Officer, 
225 


| Information for aſſiſting in unſhip- 


ping of Wines, x wp the Stat. 8 
Ann, whether only thoſe actual ly 
reſent are guilty, 225 247, 277 
Information for importing Goods from 
Rotterdam, not being the Place of 
their Growth, whether Notice 
in the Maſter is neceſſary to be 

I maze; 230 


Information on the Act of Naviga- 


Verdict upon an Information for the 


Defendant, he ſhall have Coſts by 
the Stat. G Geo. | 90 
Pleading double to an Information of 
Debt, : 96 
Two Informations upon one Sciſure 


tion for importing Tea from O- 
end, what ſhall be ſaid to be a 
Running of Goods, 236 
Information on the Stat. 12 Car. 2. 
for carrying Wool on beard in or- 
der for Exportation, may be laid 
in any County, 236, 237 

| Infor- 


DDr 


A TABLE of the 


Principal Matters. 


Information for unſhipping Tea, the 
Duties unpaid, Herba ex9tica with- 
out an Anglicè means Tea, Page 

254 

Information for not making a true 

Report muſt be laid to be where 

the Importation actually was, 261 


Injunction. 


Injunction was moved for, becauſe 
the Defendant demurred only with- 
out pleading or anſwering, but re- 
fuſed, 11 

To the Biſhop of Ehy's Court, 27 

When Exceptions are over-ruled, the 
Injunction is diffolved of courſe 
without Motion, 30 

Affidavit read verify ing the Bill, to 
get an Injunction, 35 

Injunction to put the Crown in Poſ- 
ſeſſion, 71 

Injunction to ſtay Execution on a 
Judgment on a Bond for 1050 /.| 

given upon a S. S. Contract for 


300. 75 
Upon what Circumſtances a Court of 


Liberty given to Defendant to pro- 
ceed at Law notwithſtanding In- 
junction, Page 182 

Injun&tion may be continued, if the 
Anſwer be not ſigned by the De- 
fendant, 251 

Injunction granted on an Information 
by the Attorney General at the 
Relation of the Mayor of Liver- 
poole, to injoin Defendants from 
miſapplying Money received for 
the Benefit of the Corporation, 

258, 259 

Injunction refuſed to put the Plain- 
tiff in Poſſeſſion under a Leaſe 
from the Crown of Defendant's 
Lands who was outlawed, 261 

Injunction on an Attachment extend- 
ed to ſtay the Defendant's recei- 
ving S. S. Annuities, according to 
the Prayer in the Bill, 289 


Inſtitution. See Admiſſion, &c. 


Intereſt. 


See Title Recogniſance, 


l 4, 5 
Intereſt excee a 


Equity will grant an Injunction 
upon a Contract relating to S. S. 
Stock, 8 
An Injunction to quiet the Plaintiff 
in his Poſſeſſion, may be moved 
for before the Service of a Sub- 
pena to anſwer, 110 
Exceptions muſt be filed, and Notice 
thereof given two Days before you 
can move for Injunction for want 
of an Anſwer, 116 


Injunction perpetual decreed, after | | 


three Nonſuits, and two Verdicts 
in Ejectment and two Bills in E- 
quity, 158 
Injunction to the Spiritual Court to 
ſtay Libel for Tithes, when a Mo- 
dus is ſought to be eſtabliſhed * 
0 I 7 


ding the Penalty of 
Bond decreed, — 


4 The Difference as to Intereſt, when 


a Mortgage is aſſigned with, or 
without the Privity of the Mort- 
gageor, 41 
In what Caſes a jury may give Inte- 
reſt upon a Writ of Inquiry of 


Damages, 119 
See Title Legacy, 240 
Inquiſition. 

See Title Extent, 233 
Interpleader. 
Ser Title Bill, 303 


Joinder 


— 


principal Matters. 


A TABLE of the 


J oinder in Action. 


See Title Baron and Feme, Page 277 


| J ointenants. 


The Truſt of a Term in Jointenancy 
ſhall go to the ſurviving Ceſtuy que 
Truſt, | 342 


Iſſues. 


Iſſues ſet by Commiſſioners of Sew- 


ers diſcharged upon Motion, 61 


Iſſue directed. 


See Title Cuſtom and Preſcription, 43 
Iſſue directed to try whether Tithes 
of J. are uſually paid to the Vi- 
car of M. or Rector of V. and 
the Jury find 79 neither, 87 
Iſſue to try whether Beech be efteemed 
Timber in the County of Bedford, 
192 

Iflue directed to try a Modus, though 
the ſame is not exactly proved as 
laid in the Bill, 340 


Iſſue joined. 


See Title Depoſitions, * <8] 


Judgment. 
A Judgment at Law is no Eſtoppel 


in Equity, 11 
A judgment at Law and a Decree in 
Equity for Debt, ſeem to be upon 


an equal Foot, 48 
Judgment interlocutory does not merge 
Notes of Hand, 199 


Whether the Court will ſtay the en- 
tering Judgment upon an Infor- 
mation upon a Suggeſtion that the 
Witneſſes were perjured at the 
Trial, Page 256 


Juriſdiction. 


The Juriſdiction of Juſtices of Peace 


as to Carts and Horfes, upon the 
Stat. 8 Geo. 139 


Whether the Court of Exchequer has 


Juriſdiction as to the Revenues in 
Scotland, 280 
See Title Commiſſioners of Exciſe, 106 


Juror. 


Whether the Attorney General can 
withdraw a Juror in an Informa- 
tion Qui tam, 220 


Juſtices of Peace. 


See Title Juriſdiction, 139 


Juſtification. 
| See Title Pleas and Pleadings, 114 


| The King. 


HETHER he is bound by 
Statute of Bankrupts, 98, 


202 


See Title Bonds and Obligations. 


Lancaſter, Dutchy of. 
FEE Title Fines or Poſt Fines, 132 


2 Leaſe, 


| 


A Ta r LE of che Principal Matters. 
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Leaſe, arid Leaſchold Intereſt. 


See Tit Baron and Feme, Page 162 
See Title Wore, 301 
1 


Where there are ſpecific and Money 

Legacies, the hoſts ought firſt 2 

be applied towards Payment of 

Debts, 32 

Specific Legacy of Jewels, when a 

plied to pay Debts in Eaſe of t 
real Eſtate, 


90 
Legacy to a Son not to be paid till | 


e is of Age, no Deduction ſhall 

be allowed his Mother for Maih- 
tenance and putting him out Ap- 
rentice, 136 
Where Proviſion is made by a Teſta- 
tor to pay a Debt out of his real 
Eſtate, a Term for Years; or his 
perſonal Eſtate, ſhall not be ap- 


plied for that Purpoſe ſo as to fink | 
the Legacies, _ 137 


See Title Cuſtom of London, 195 


Payment of a Legacy to an Infant is 
good Payment, and from what time 
it ſhall earry Intereſt, 240 


Light-houſe. 


Whether it is chargeable to the 


Church Rate, 81 
Limitation, Statute of. 


See T. itle Anſwers; Se. bo, 213, 217 


Maintenance. 


SE E Titles Loney and Deviſe 136 


Mane 6 
Ser Title Prohibition, Page 145 


See Title Cuſtoms or Duties, 281 


Merger. | 
-| Ser Title Judgment; 199 
Modus. 

If a Modus be pleaded in the Spiri- 
tual Court, = they refuſe that 
Plea; a Prohibition ſhall go, 8 

When a Modus is too rank, the De- 
fendant is detreed to account for 
Tithes in Kind; 20 


A Modus of 15. in the Pound for Pa- 
ſture; according to the Value of 


the Land is void, as being too 
rank, 20; 174. 
A Modus for Tithe Milk, | 40 


Several Modus's allowed to be good, 
vir. for Cow and Calf, Cyder, 
Apples, Fire- wood, Fruit, Herbs, 
Roots; Se. = 57 
Although a Modus be pleated, yet 
uantities and Values of the Tithes 
muſt be ſet forth, 60 
The Impropriator muſt be a Party to 
Bill againſt his Leſſee to en a 
Modus; 


rank, 78, 79 


Several Modus's diſallowed, no Time 
being alledged when they were 


1 = 105 
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Modus for Hay and all ſmall Tithes, | 

Page 125 
Modus of Work Woge by carrying a 
Cart Load of Turf for the Parſon's 
Houſe, in lieu of Tithe Hemp, 


Flax and Hay, difallowed, 126 
Modus of 4.5. at Eaſter payable i in lieu 
of Tithe Hay of a Farm, difallow- 
ed, 139 
Modus of 19, at Eafter for Hay, and 
of 265. 8 d. for Hay and ſmall 
Tithes, allowed to be good, 161 
Modus of 8 d. for a Cow, and 44. 
for an Heifer, in lieu of Milk and 
Calves, good, 171 
Modus of 35. 4d. for a Score of 
Sheep ſhorn out of the Pariſh ad- 


| judged void, for the Uncertainty 


of the Time of Payment, 171, 
| | | 172, 173 

| Modus, when a Bill is broug 

- eſtabliſh it here, this Court will 


injoin the Spiritual Court, 176 
See Title Evidence and Proof, 180 
Modus of 4 4. per Score of Sheep, 


payable a or about the 25th of 


April, is uncertain as to the Time, | 
198 


See Title Anſwers, Ce. 211 
Modus of 35. 4d. for Tithe of five 


Cloſes, upon an Iſſue directed it | Money 


appeared in ie it extended 
to ſeven Cloſes; 
the Modus be rs by the 
Evidence, 
Modus of nine Cart Loads of Log- 


wood, a Hogſhead 7 2d. 
Acre, good, 279 | 


5 
Wales of 4 105. fer Amum for a 
Farm of 30 J. per Annum, is too 


Whole, bad, 
An Half- penny for each Calf, 
Smeak Penny for F. ire-wood, good, 


\. 1 p 


good, 


ht to | 


— 


An ee for each Sheep dying, 


Page 30 
4 2 per Month for the Tithe Wodl 


| of every 100 Sheep, good, 
Modus as to Lambs, 85 5 306 


Modus as to Chickens, Ducks = 
Eggs, 308 
Modus of 4 d. for Tithe Milk pay- 
able at Eaſter, good; if the Day 
of Payment of a Modus be omit- 
ted in an Anſwer, it may be ſu 
lied by Evidence; alitor, if the 
y be omitted in a Bill to elta. 
bliſh a Modus, 243838 
Modus of 6 5s. 84 for one Calf. if 
ten; and not ſaid, and ſo leſs in 
Proportion, if under ten, bad, 
32 
Modus not proved exactly as laid in 
the Bill, yet an Iſſue was directed 


to try it, 340 


Money brought into Court. 
In Debt for «Fine .ſet in the Court 


re Whether | 


| rank, Wh 
Modus of Part of the Milk for the | 


307 | 
397 | 


of the Lord of a Manor, you can- 
not bring Money into Court, as 
may be done in Debt for Rent, 
and Covenant, &c. 124 
paid into Court, Verdict for 
the Defendant, the Plaintiff being 
a Pauper ſhall have it paid to him ; 
aliter, if he had not been Pauper, 

287 


Mortgage, tt and 
Mortgagee. 


„ 


1 | Mortgage aſſigned with, or without 
the Privity of the — ai the 


Difference as to Intere 41 


Poſſeſſion for 34 Years is good againſt 
a Redemption, on a Demurrer to 


* 


the A 
3 


| 


Mortgages 


A TABLE of the Principal 7 Marters. 


Mortgagee of a Term, whether ſhe 
ſhall be permitted to plead to an 
taken on an Outlawry 
againſt the Mortgageor, after the 
Term fold by the Sheriff, Page 
104, 105 

The Mortgageor, and not the Mort- 
gee, _ preſent to the Church 
vacant, 130 

Bill to * a Mortgage of 37 
Vears ſtanding, 288 
Mortgagee gets a Settlement into his 
Hands by indirect Means, yet ſhall 
not be obliged to deliver it up, 298 
Mortgage by a Popiſh Heir may be 
redeemed by the next of Prote- 
ſtant Kin, | 346 


Mortuary. 
See Title Evidence and Proof, 


Motion in Court. 


See Title Extent, 42, 62 
See Title Injunction, 30, 110, 
See Title Note, 243 

45 


See Title Writs, 


N ote, and Promiſory Note. 


NOTE given upon a South-Sea 
Contract is a Compoſition with- 

in the Stat, 7 Geo, as well as a Bond, 
108 


Plaintiff i is not obliged to produce a 


Note of Hand before Trial, upon | 
Motion and a Su ggeſtion that it is | 
- forged, becauſe it is his Evidence, | 


243 
See Tile Bankrupt, 120 
See Title Baron and Feme, 188 
See Title Evidence and Proof, 175 


See Title Judgment, 


i 


46 


| 


s 


| 


Nodes. 


A Reverſioner ſtands by and ſees the 
Leſſees of the Tenant for Li 
(ww apprehend the Leſſor ha 

ower to make ſuch Leaſe) lay 
out great Sums in Improvements, 
without giving them Notice, their 
Term ſhall be ſupported 4 my a Court 
of Equity, _ 

Notice of Exceptions being filed LE 
be given two Days before you can 
have an Injunction for want of an 


Anſwer, 116 
See Title Bail, 143 
See Title Coſts, 86 

See Title Cuſtom and Preſcription, 3 33 
See Title Information, 230 
Ser Title Toll, 114 


Oath. 
Perſon claiming Bullion ſeiſed in 
a Ship is not obliged to make 
Oath that it is his Property, 21 
The Value of Tithes are to be aſcer- 


tained by the Plaintiff's Oath, in 
what Caſe, 26 


Offerings. 
See Title Cuſtom and Preſcription, 198 


Odo found. 


An Inquiſition upon an Extent on an 
Outlawry is not an Office of In- 
titling, but of Inſtruction only, 103 


Outlawry. 


The Landlord, whether he ſhall not 
be relieved where Goods ate ſeiſed 


upon 


ter againſt a Purchaſer, 220 
See Title Injunction, _ 
Pardon. 


8 


— 


> We 


A Tux of the Principal Matters. 


——_— 


upon an Outlawry, he having di- 


ſtrained them for Rent three Days 


before, Page 5 
To whom Money levied upon an 
Outlawyry is payable, 38 


Outlawed Perſon dies, the King's Ti- 
tle is at an End, 102, 103 
If a Venditioni exponas ought to iſſue 
to ſell a Term found upon an In- 
quiſition on an Outlawry, or only 
on an Extent and Judgment, 105 
Upon giving Security, Money levied 
by the Sheriff upon an Outlawry 
may be paid to the Pleader, 123 
Landlord telieved as to a Year's Rent, 
where his Tenant's Goods are ta- 
ken on a Capras utlagatum, 194 
Outlawed Perſon is found poſſeſſed of 
a Term, but he die“ before it is 
ſold by a YVendition! exponas, the 
Widow is let in to plead this Mat- 


FEE Title Recogniſance, 88 


Partners. 


In merchandizing each of them is 
liable to pay the whole Duty to 
the King, 0 

Service of a Subpæna upon one Part- 
ner here deemed good Service upon 
his Partner in France, "QF 


Parties neceſſary. 


See Tithe Bill, 53, 115, 141, 181, 192, 
200, 291 


Pauper. 


Ses Title Money brought intoCourt, 287 
. 


2 


Penſion. * 


See Title Bill, Page 183 


Pleas in Equity. 
See Title Anſwers, Pleas and De- 


murrers. 


Pleas and Pleading. 


See Tirle Information, 96 
Non afſumpfit infra ſex Annos pleaded 
after Money brought into Court, 
but ſet aſide, 100 
Plea of Miſnomer in the Plaintiff's 
Chriſtian Name ſet afide as a ſham 
—_ | 101 
Plea to an Inquiſition upon an Extent 
on an Outlawry, that the Party 
outlawed is dead, without ſetting 


forth Title, allowed to be well 


enough for the Tertenant, 102 
(Cee Title Outlawry, 293) 
If Mortgagee of a Term ſhall be per- 

mitted to plead to an Inquiſſtion 

taken on an Outlawry after the 

Term fold upon a Venditioni ex- 

ponas, | 104 
Whether Sunday is one of the Days 

a Defendant has to plead in, 113 
Plea of Privilege of an Attorney of 

the King's Bench admitted after an 

A r and Bail put in, 113 
In a Plea of Juſtification for Toll to 

a Treſpaſs, Defendant need not al- 

ledge he gave Notice how much 

the Toll was, | 114 
Statute Merchant pleaded to an In- 

quiſition taken on an Outlawry, 

as prior to the Outlawry, 123 
Ancient Demeſue is not pleadable, 
where Damages only are to be re- 
covered, and the Action is contra 
; * 


— —2 — 3 II OIVY 


: 


A 7151 K of the Principal Mareers, 


- 
- 


Pacem or Vi & armis, though the 


Title may come in Queſtion, Page | 


132 
Sobvit ad diem and Plenè admin l. 
vit to a Bond, 181 
See Title Outlawry, 220| 
One in Execution in the Fleet upon a 
Judgment on an Information for 
being concerned in unſhipping 
Goods, Cc. is no Bar (or Satisfac- 
tion to. the Crown) to an Infor- 
mation a 


Thing, 311 
Plea to an Extent, Cc. where it muſt 
conclude with an Averment, and 


not to the Country, 331 
See Title Evidence and Proof, 52 
Popiſh Heir. 

If he can make a Mortgage to defeat 

the next Proteſtant Kin, 346 
Portion. 

See Title Baron and Feme, 86 

Poſt-maſter. 
See Title Bonds, &c. 275 
Poundage. 

See Sheriff, 305 

Power. 


power collateral or 
it can be executed for the Benefit 


of the Crown after Attainder of 
92 


High Treaſon, 


another Perſon for 
being concerned in the very ſame 


perſonal, whether | 


| Writ of Privilege gr 
ſher 


eke 
See Title Cuſtom and Preſcription 


Preſentation, 


See Title Mortgage, Sc. Page 130 


Privilege. 


| Writ of Privilege allowed to the fo- 
reign Oppoſer's Deputy, 2 

Plea of Privilege of an Attorney of 
the King's Bench admitted after 


an Appearance and Bail put in, 


I13 

granted to the De- 
puty ty of the of the Cuſtoms, 
ut denied to the Chief Accoun- 
tant to the Commiſſioners for vic- 
tualling the Navy, 255 
Officers of the Revenue ought to be 
ſued in the Court of Exchequer 
for what they do in the Execu- 


tion of their Offices, 34 
See Title Exchequer, 306, 309 
Probate. 

In what Caſe a Probate of a Will of 


Lands may or may not be d in 
Evidence, 6 


Proceſs, and Service thereof. 


Proceſs of Venire facias left at the 
Defendant's Houſe is good Ser- 
vice, though he is beyond Sea, 67 

The Kin may proceed either by 

Scire „. or by Extent, or by 

both, 74 
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* 1 ABLE, 8 the N Matters 


Ter a Cepi N upon an 
Attachment, if a Meſſenger be 
table, Page 82 
Service of a Sulpæna upon one Part- 
ner bere deemed Service upon 
his Partner in France, 107 
A Letter to a Peer by the Lord Chief 
Baron is not ſuch Proceſs as ſub- 
8 the Defendant to a Contem 
ut it gives Priority of Suit to 
Plaintiff, I 5 


Proceedings not ſtayed on a Sugge- 


ſtion that the Information was 


brought without the Conſent of 


one of the Relators, 258 
See Title Coſts, 335 
Prochein Amy. |, 
See Title Baron and Feme, 3 10 
See Title Coſts, 332 
Prohibition. 


in ber Caſe it ſhall go to the Spi- 
ritual Court in the Caſe of a ds. 
dus, | 8 

Prohibition to che Court of Admi- 
ralty upon ſeiſing a Ship by virtue 
of a Warrant, according to the 
Courſe of their Court, 

At what time it is, or is not too late 
to come for a Prohibition, 17 

Prohibition to the Admiralty Court 
denied, where there was a Libel 
for Mariner's Wages after Seiſure 
of the Ship, 121 

Marriage with the firſt Wife's Mo- 
ther's Siſter is prohibited, as within 
the Levitical Degrees, and a Con- 
ſultation was awarded, 145 

Prohibition pre to ſtay Proceed- 
- ings in the Spiritual Court for 
Proctor's Fees, 170 


| The Ordinary cannot puniſh for a 
ſingle Tre paſs upon the Body of 
the Church, if it does not ry hs 
Divine Service, Hage 229 

A Prohibition to the Spiritual Court 
ſhall go for a Churchwarden li- 
belled there touching his Accounts, 
after they have been allowed at a 


Veſtry, 247, 289 
e Prohibition to the Admiralty refuſed, 
247 


Prohibition to the Spiritual Court fir 


Words refuſed after Sentence, 312 
Prorogation. 
| See 7 itle _ 64, 131 
Protection. 
See Title Coſts, 272 
Proviſo. 


Proviſo that if the Leſſee ſhall com- 
mit Waſte, then the Leaſe ſhall 
determine and ceaſe, whether this 

is a Covenant or a Condition, 114 


Publication. 
After Publication . and the De- 


poſitions are delivered out to be 
e Publication can never be 
ged, or further Witneſſes exa- 


mined, 


330 
See Title Depoſitions, 50 
See Tiſh Witneſles, 46 


Quietus. 
HE Benefit and Effect of a 
Quietus, 315 


Rebellion, 


* Ter of the 


Principal aner 


Rebellion, Commiſſion of. 
FE E Title Commiſion and Com- 


miſſioners, Page 50 


Recogniſance. 


The Perſons who are Security ſhall 
pay neither Coſts nor Intereſt on a 
Recogniſance forfeited, which was 
given upon a Plea to an Extent, 


4, 5 
Recogniſance diſcharged where the 
Offence is pardoned, 88 


Recovery Common. 


See Title Truſt, | 204 


Rehearing. 


A Rehearing muſt be applied for 
within fix Months after pronoun- 


cing the Decree, 309 
See Title Coſts, 30 
Relief. 
See Title Bill, . 18, 29, 95, 287, 331 
See Title Mortgage, 298 
| Replevin. 


If a Diſtreſs be for any Duty to the 
Crown, the Party diſtrained can- 
not replevy, I4 


Reſiduum. 
Of perſonal Eſtate, in what Caſe it 


. go to the next of Kin and * 


| diſtributed, aa "toe. to the ; 
cutor,  - Page 112 
Reſidue of perſonal Eſtate, in what 
Caſe it ſhall go in Eaſe of the real, 
though the ſame be charged ex- 
preſſly with the Debts, Legacies, 


Review, Bll of. 
See Title Bill, | 56 


4 


Revivor, Bill. of. 
See Title Coſts, | 45 160 


. Runding of « Goods. 


See Title Infarmation, Wanze 
Satisfaction. 
FEE Title Pleas, 311 


2 


Satisfaction on Record. | 


See Title Fine to the King, 49 


Scandal and Impertinence. 


In what Manner Coſts are taxed when 
the Anſwer i is re 9 ſcandalous, 


to refer the Bill for Impertinence, 
but never too late to refer for Scan- 
dal, 304 
See Title Bill, . 53 


Scire facias. 


Plea to a Scire factas k x a Bond 
for the Exportation o 


Sc. | 260, 201 | 


164. p 
| When the Anſwer is in, it is too late 


Goods, Wn” 


See Title Recogniſance, 00 4, 5 
The Courſe of the Court in taking 
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— a Stire fackas, and not an im- See Title en, and Page zo, 


mediate Extent, ought to go, Page 72, 06 
127, 128 See Tile Prohibition, 4 12 I 


3 Scotland. 
dee Title Enukiecuer, Court of, 280 


| Security. 


Security upon traverſing an Inqui- 
fition, is to the Value of two Year's 
Profits of the Lands, 25 
Where a Foreigner Plaintiff is to give 
ity for Coſts, a Depoſit in 


Several Seiſures by ſeveral Perſons, 
not in all amounting to 1004. may 
be put into one Information, 63| 


Seiſure, before two Juſtices by the 


Stat. 6 Geo. 130 


See Title Evidence and Proof, 49 


# 


See Title Trover, &i 67 80 


Sequeſtration, and Sequeſtra- 
tors. 


A Sequeſtration muſt be returned he- 
fore it can be moved to diſcharge 
it upon the Death of the Party, as 
te Lands, 31 

No new Sequeſtration can be granted 
before the firſt is returned, 62 

Writ of Aſſiſtance granted to Seque- 
ſtrators, they We been oppoſed, 

16 


Money will not be permitted to be See Title Bill, 141, 192 
made inſtead thereof, 35 Sequeſtrators cannot ſell or remove 
Upon giving Security, Money levied | Defendant's Goods in the Caſe of 
by the Sheriff upon an Outlawry | a Contempt, for want of an An- 
may be paid to the Perſon who] ſwer, | 272 
pleads to the Inquiſition ken | | 
upon the Outh 123 
In what Caſe the DeEndant being a} Sewers, | 
Foreigner ſhall, or not, give Secu- | See Title Commiſh 2 
| rity to abide the Event of the Suit, 1 2 nn and Commit 1 
Whether one protected ſhall give Se- Sheriff. 
curity for Coſts, =. |} 
Security Bond for three Years ſhall] Whether the Sheriff ſhall detain his 
extend farther, | 275] Poundage upon a Levari, 305 
Seiſure. Slander, 
Reſeiſure bw run Goods, when it is] See Title Prohibition 212 
allowed, 36 Wy 
There is a Difference between a Sei- EN: 
ſure and a Devenerunt, 59] Statute. See Limitations. 


Commiſſioners of Exciſe ſhall be held 
ſtrictly to the Letter of the Stat. 
6 Geo. which gives them juriſdic- 
tion, and breaks in upon the an- 
cient 33 of this Court, 106 

Statute 


— 


——_— 
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Statute Merchant. 


See Title Pleas and Pleading, Page 
123 


Stock in Trade. 
See Title Deviſe, "= 


Super. 


A Super cannot be taken off ane and 
ſet upon another, but Proceſs may 
iſſue againſt ſome of the Commil- | 
ſioners of the Land Tax only, who 
ſigned the deficient Duplicates, 117 


Superſedeas. 


See Title Error, 64 
At what Time, and for what Reaſon 
it ſhall iſſue to diſcharge a Priſoner 
upon a Judgment, 128 
Whether a Prorogation be a Superſe- 
deas to a Writ of Error in the 
Houſe of Lords, I31 


Tail. 
SE E Title Deviſe, 301 


Tender. 


At what Time a Tender of Tithes 
ſaves the Defendant's Coſts, 28 
Tender of Payment of Tithes ad- 
mitted aſter the Anſwer, 47 


Timber. 
See T itle Evidence and Proof, 126 


Tithes. 


Vide Title Modus PUP] 

Tithe Herbage, or for Agiſtment, iti 
what Proportion it ſhall be paid 
for ap Cattle, Page 1 


| A Compoſition by Parol for Tithes 


can only be — for one Year, 2 


| Tithe Herbage, or Agiſtment Tithe, 


by whom it ſhall be paid, 3 


Saddle Horſes ſhall pay no Tithes, 3 


A Vicar need not ſet forth how he j is 


intitled to Tithe Herbage and ſmall 
Tithes, 7 
Tithes of Garden Ground. 10 


| Tithes in Kind are decreed to be ac- 
counted for, when a Modus 1 is 70 
rank, 


| Tithes of Ales cacaith ſhall be paid, 


but not of Aſter- paſture, Io 
Turnips, Tithe thereof, how often to 
be paid, 10 


See Title Compoſition for Tithes, 15 
Tithes of Peas and Beans ſet and 
planted in Rows, are ſmall Tithes, 

| 19 

Of Hops, Hop Poles, and Milk, 20 
The Value of the Tithes to be aſcer- 
tained by the Plaintiff's Oath, in 
what Caſe, 26 
Exemption from Tithes, how to be 


laid, 26 


At what Time a Tender of Tithes 
ſaves the Defendant Coſts, 28 

Exemption of Land from Tithes, as 
belonging to one of the 
Monafteries, how to be il 29 

Bill for the Tithes of Fiſh, how 1 
be laid, 

A Tender of Tithes 


made after the 42 
Tithes of Wood, whether due 11 


common Right, 61, 62 
Where an Exemption from Tuber is 
good, * 


5 F Set 


perminad to 5, 


9 TABLE 5 ths 


Principal Matters, 


See Title Vicar, 
Whether Tithes be 


— od — — es tt —— —„— 


Pa ge 72 


ble of an an- 


cient Mill, and the manner of tith- | 


ing Milk, "1 4 
Iflue directed to try whether Tithes 

of M. or the Rector of . * 

find to neither, 

and. Tithe for * of a 

- lings, 

are tithable, if cut and corded for 

Fuel, abter non, 98 

in St. Saviour's Southwark, it being 
the only Proviſion made for the 


of N are uſually paid to the Vicar 
Tithe Wool of Lambs ſhall be 
Timber-trees above 20 Years TRA 
Tithe dbcreed bo be paid for Houſes 

Miniſter, 102 


Tithe of "Houſes in London, cuſto- | 


mary Payments ſet up againſt it, 


10 


be ſet forth particularly i in the An- 
ſwer⸗ | 108 
See Title Evidence and Proof. 110 
Title muſt be ſhewn- in a Bill for 


Tithes, where it is a Lay Impro- | 


vriation, 115 
Bil for a Portion of Tithes in a neigh- 
bouring Pariſh, the Vicar of that 
Pariſh muſt be a Party, 115 
Lands of the Giftertian Order only 
diſcharged from Tithes Os in 
77 manib us, 122 
See Title Impro riation, & N 9 
Bill for Tithe Wood de 4, JON in the 
Foreſt of Dean, and what the Word 
Aart means, 128, 312 
The uſual Time for tithing Lambs i is 
when they can live without the 
Dam, 13 
See Title Coſts, 13 
Excmption Kom Tithes extends to a 
Kight of Common, as well as to 
the Estate to which it is appurte- 
nant, 138 


© % 
„ * 


— 


| 


Tithing of Lambs, , the Queſtion \ was 
whether Fraud or not in the Courſe 
of Defendant's Management, Page 

I 

See Title Bill, v7 

Bill by a Vicar for Tithe Herbage and 
1 144 

7 | Wood Ground grubbed up Pays 
Tithes, and is not exempt. by the 
Stat. Ed. 6. I59 

o | Tithes of Peas and Beans ſhall be 
2 to the Impropriator, if the 

Vicar doth not ſhew an Endow- 
ment or Uſage to the contrary, 169 

* ns are due of common 

oo 173, 198 

See Title Injunction, 176 

Tithes of Mill, Head-lands, and Cher- 


ries, 183 
See Title Cuſtom and Preſcription, 186 


N 


6 | A Portion of Tithe is diſtinct from 
Quantities ind Values of Tithes muſt | 


Tithes annexed to a Rectory, 189 
Bill for Tithes uſed formerly to waive 
Penalties, but not of late, becauſe 
the ſingle Value is only rayed, 193 
Offerings decreed due common 
Right, though they were demand- 
cd by Cuſtom, 198 
See Title Exemption, 209, 214, 296 
Statute of Limitations not pleadable 


to a Bill for Tithes, 21 

Bill for Tithes, Glebe and Common, 
238 

Bill for Tithes of Fiſh, 239, 256 


Bill by an Impropriator for Tithe Hay 
under a Grant of Jac. 1. diſmiſſed, 
none having ever been paid to him 
ſince the Grant, 262 

Bill for Tithes by a perpetual Curate 
diſmiſſed for want of Title, 273 

| Uſage as to Tithes ſhall explain a 
Leaſe of a Farm and Tithes againſt 
the very Word T:thes, 274 

Vetches and Clover a great Tithe, but 
when cut green for Cattle uſed in 
. Huſbandry, Tithes are not due, 279 

See 


Wy Tab LE of the 


Principal. Matters. 


See 7. Ty Bill, Page 291 | 
Tithe Herbage ſhall: not be paid for 
Sheep ſhorn out of the Patiſh, be- 
cauſe they are Animalia fruttuſa,| 
313 
Turnips (fown after the Corn is clear- 
ed) fed I pay Sheep and barren Cat- 
tle, ſhall pa Tithes, 3 14 
There can bs: bs Preſcription in Nen 
deci mando againſt a Lay Rector any 
more than againſt a Spiritual Rec- 
tor, 32 

A Vicar's Right to Tithe Hay made 
out from the Defendant's Anſwer, 
without putting him to prove that 
he had uſually received it, 327 
See Title Coſts, 335 
Clover Seed is a ſmall Tithe, 344 
Preſcription in Non decimands cannot 
de even againſt a Lay Impropriator, 
345 

See Title Evidence, 209, 143, 296, 
321 
See Title Anſwers, &c. and 60, 141, 
210, 211 
See Title Compoſition for Tithes, 394 


See Tithe Cuſtom and Preſcription, 
| 333, Sc. 
See Title Aſſart, | 312 
TR 
See Title Tithes, 115 
See Title Bill, 1095, 273 
Toll. 


Bill for Toll for landing Goods in the 


Plaintiff's s Manor diſmiſſed, as oy 
ing proper at Law, 

Bill for e abliſhing a Right to Tolls | 
for Carts, Sc. 5 — into a Ma- 


Tranſportation. 


One tranſported: on the Stat. 4 Ged. 
cap. II. upon a Judgment on an 
Information him for run- 


ning Wool, Page 83 


Treaſure trove, and Frover. 


5A Bill for Diſcovery, of Treaſure trove 
is proper, but the Plaintiff cannot 
have Relief, becauſe he may nn | 


Trover, 1 
Trover for Goods ſeiſed will not lie 
againſt the Officer, 67 
Trover or Treſpaſs, whether they will 
lie againſt an Officer for ahn 
Goods abfque probabili Cauſa, 11 80 


Treſpaſs. 


80 

Treſpaſs by Baron and Feme, of the 
Feme's Lands, lies, 277 
See Title Prohibition, 229 


Trial, and New Trial. 


A new Trial granted after a frontal 
Verdict ſigned oy Counſel on both 
Sides, 51 
A new Trial granted for Miſbehavi- 
our of the Jury, 51 
New Trial, whether it can be granted 


t 


a Verdict is for the Defendant, 2 3 
Iſſue to try a Modus of 35. 4 d. ft 


| Tithe of ve N the Proof ex- 


mY" 68 
Notice F Toll by a Demand is ſuf- 
ficien ** +: 1:14 
See Title "Bill, | 331 


tended it to. , the Judge di- 
rected the Jury for the Plaintiff, A 
new Trial Gn "Ore, Ve 267 

© #BB Truſt, 


See Title Treaſure trove, and Trover, 


on an Information of Seiſure, where 


SS IT . meer 
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and ſave the Trouble 


| ATE of the 


Principal! Matters 


T ruſt; and "ITO 


Deviſe af, Money to'a,Traſtee to be 
 ſertled to A. for Life, Remainder 


to her firſt Cc. Son in Tail, Re- 


mainder in Fee; the Money is not 
| ren 
deſires to n 
whether Equity will 


T urnips. 


When "OY are pulled ought 4 


Tithes, thoug 
ſowed, 
Turnips (ſown after the Corn is Ping 


never ſo 


Verdict. 


$e Title Bridencs ahd Proof 285 
See Title Trial, and New Trial, $1 


| . 
. p < 

+ 4 47 
1 

* . . 


He need not * Garth TR is in- 


titled to Tithe Herbage and ſmall 
＋ * 7s 144 


"| In what,Caſe he need not ſhew any 
® ſpecial. —* Endowment or 


Preſeri þ 56 Page 72 
He has fone Right to all Tithes 
in his Endowment, as a Rector 
has of common Right, 87 
The Vicar is not intifled to Tithes of 

Peas and Beans without ſhewing 

an Endowmient or Proof of Uſage, 


169, 170 


* 


| Vicar ſhall haves after Offerings of 


common Right, 173 
See Title Tithes, and 115, 327 
See Title Evidence, 180, 
See Tithe Bill, 192 

Viſitor. 


See Title Exchequer, 215, 216 


ed) fed with Sheep and barren Cat- Ulage. 
tle, ſhall pay 1 | 314 | See Title Tithes, 274 
” 1 8 a 
| Tythes. See Tithes. n e 
ee en 1 Water-courſe. 
Venditioni exponas. Na Title Bill, 264 
EE Title Writs, _ % 1 
JT 9 | |  Wharſage and Keyage. 
Mues. js Nu Bui. 270 
See Title Information, 236, 237, 261 | 
SM! Witneſſes. 


See Title Commiſſion, Cc. Pl. 16, 186 
Witneſſes are not twice examinable 
to the ſame Matter without Leave 

of the Court, 24 
It is an Objection to a Witneſs, that 
be is an Inhabitant of the Pariſh 
where the Modus is inſiſted on, 

and it lies on the other Side to ſhew 
he enjoys no tithable Lands, 40 
* Order 
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Order to examine to the Credit of a 

Witneſs before Publication, Page 
| 3 
The Maſter of a Ship not allowed 


to be a Witneſs, though there is]. 
no Information againſt the Ship, 4 


140 
A Witneſs ſubpzna'd departs the 
Court before he is examined, the 


Court will not grant an Attach- | 


ment againſt him, 142 
Witneſſes compelled by Rule to at- 
tend the Maſter, 169 


Witneſſes who are Servants to the 
Eaſt-India Company, Plaintiffs, not 
permitted to be examined de bene 
eſſe, as going abroad, becauſe they 


can keep them at home, if they 
pleaſe, 320 
See Title Judgment, 256 


Writs. 


Writs of Delivery and Appraiſement, 


when and for what Cauſes granted, 


2127 
Writ of Privilege allowed to the fo- 
reign Oppoſer's Deputy, 24 


Writ of Delivery, Ks 3 Delay tall 
be a good Ground for iſſuing it, 30 


Writ of Venditioni exponas is not to 


iſſue without Motion in Court, 45 
A new Writ of Appraiſement iflued, 

becauſe the Appraiſers had over- 

valued the Snuff ſeiſed, 49, 185 
Venire facias is the old Proceſs of 


this Court on the Plea Side, 67 


[Writ of Delivery granted for Watches, 


Writ of 7 fa 
rit of Appraiſement muſt ſpecify 
the Goods ſo certainly, that the 


in his Claim, or an Attachment 
ſhall go, 89 
Writ of Venditioni exponas, if it ought 
to iſſue for Sale of a Term found 
upon an Inquiſttion taken upon an 
Outlawry, or only upon an Extent 
and Judgment, "+. w$ 
Writ of Diem claufit extremum not 
ſet aſide for a ſmall Variance, and 
the Defendant rhay plead (his Ti- 


tle) to the Inquiſition, 118 
A Rule, in what Caſe a Diem, Gc. 
may iſſue, 119 


Where a Writ of Scire factias ought 
rather to. go than an . NN 
Extent, 127, 128 

Writ of Superſedeas to diſcharge a 
Priſoner upon a Judgment, at what 
time it ſhall iſſue, 128 

Subpena Scire facias cannot be made 
out until the Decree be entered, 

3 70 

Writ of Aſſiſtance granted to Seque- 

ſtrators, they having been oppoſed, 
168 


perty of Goods from the Teſte, as 
Writ of Delivery granted for Goods 


ſeiſed by the Officers of the Com- 
miſſioners of the Exciſe, 106 
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Defendant may know when to put 


Writ of Fieri facias binds the Pro- 


againſt the Defendant himſelf, 271 
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BAR O N S of che EXCHEQUER, 


AND THE 


Attornies and Solicitors hib, 
During the ſeveral and reſpective Years of theſe 


REPORTS. 


In Michaelmas and Hilary Terms, 1714. 


Eafter, Trinity, Michaelmas and Hilary, 1715. 


And Eafter Term, 1716, 


Sir Samuel Dodd, Knt. Lord Chief Baron. 


Sir Robert Price, Knt. 

Sir James Mountague, Ent. 

Sir Edward Northey, Knt. Attorney General. 
Nicholas Lechmere, Eſq; Solicitor General in Michael- 


mas and Hilary, 1714, and in Eafter, Trinity and 
Michaelmas, 1715. 


Jobn Forteſcue Aland, Eſq; Solicitor General in Hilary, 
1715, and Eaſter 1716. | 


Sir Thomas Bury, Kant. 
Barons 


In Trinity and Michaelmas Terms, 1716, 


Sir Thomas Bury, Knt. Lord Chief Baron. 
Sir Robert Price, Knt. 


Sir James Mountague, Kant. 0 on:. 
Sir Eduard Northey, Knt. Attorney General. 
Jobn Forteſcue Aland, Eſq; Solicitor General, 


In Hilary Term, 1716. 


And in Eaſter, Trinity, Michaelmas and Hilary T erms, 1717, 


Sir Thomas Bury, Knt. Lord Chief Baron, 
Sir Robert Price ce, Knt. 

Sir James Mountague, Knt. ; Baron, 

Sir John Forteſcue Aland, Knt. 

Sir Edward Northey, Knt. Attorney General, 
Sir William Thompſon, Kant, Solicitor General, 
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In Eafter, Trinity, Michurlmds and Hilary Terms, 1518. 
And in Eafter, Trinity, Michaelmas and Hilary Terms, 17 19. 


Sir Thomas Bury ry, Ent. Lord Chief Baron. 
Sir Nobert Price, Knt. 

Sir James Mountague, Kant. | Barons, 

Sir Francis Page, Knt. 

Nicholas Lechmere, Eſq; Attorney General, 
Sir William Thompſon, Kant. Solicitor General. 


In Eqſter, Trinity, Michaelmas and Hilary Terms, 1720, 
Eafter, Trinity, Michaelmas and Hilary Terms, 1721. 


And in Eaſter Term, 1722. 


Sir * Bury, Knt. Lord Chief Baron. 
Sir Robert Price, Knt. 

Sir Joe. Mountague, Knt. “ Barons. 

Sir Francis Page, Knt. 

Sir Robert Raymond, Knt. Attorney General. 

Sir Philip Yorke, Kat. Solicitor General. 


In Trinity, Michaelmas and Hilary Terms, 1722, 
And in Egſter and T rimity Terms, 1723. 


Sir James Mountague, Knt. Lord Chief Baron. 
Sir Robert Price, Knt. 

Sir Francis Page, Knt. g Barons 

Sir Je ferey Gilbert, Kant. 

Sir Robert Raymond, Knt. Attorney General. 
Sir Philip Yorke, Knt. Solicitor General. 


In Michaelmas Term, 1723: 


Sir Robert Eyre, Knt. Lord Chief Baron, 

Sir Robert Price, Knt. 

Sir Francis Page, Kant. : Barons 

Sir Tefferey Gilbert, Kat. 

Sir Robert Raymond, Knt. Attorney General, 

Sir Philip Yorke, Knt. Solicitor General. a 
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2 Ong! Term, 1723. 
- In Egfter, Trinity, Michaelmas and Hilary Terms, ' 1724. * 
, And in 1 Term, 1725. 


Sir Robert Eyre, Knt. Lord Chief Baron. 
Sir Robert Price, Knt. | 
Sir Francis Page, Kant. Fo Barons. 
Sir Jeffery Gilbert, Knt. 
Sir Philip Yorke, Knt. Attorney General. 
Sir Clement Wearg, Knt. Solicitor General. 


In Trinity, Michaelmas and Hilary Terms, 1725. 


Sir Jeffery Gilbert, Knt. Lord Chief Baran. 
Sir Robert Price, Knt. 
Sir Francis Page, Knt. 0 Barons. 

Sir Bernard Hale, Knt. 
Sir Philip Yorke, Ent. Attorney General. 
Sir Clement Wearg, Knt. Solicitor General. 


In Egle and Trinity Terms, 1726. 
Sir Leer effery Gilbert, Knt. Lend chief Baron. 
Sir Robert Price, Knt. 
Sir Francis Page, Kat. | Barons. 
Sir Bernard Hale, Knt. 


Sir Philip Yorke, Knt. Attorn General. 
. Charles Talbot, Eſq; Solicitor General. 


In Micbaelmas Term, 1726. 


Sir Thomas Pengelly, Knt. Lord Chief Baron. 
Sir Francis Page, Knt. till Nov. 3d. 

Sir Bernard Hale, Knt, 

Sir Lawrence Carter, Knt. 

Sir John Comyns, Knt. 

Sir Philip Yorke, Kat. Attorney General. 
.” Charles Talbot, Eſq; Solicitor General. 


Barons. 


In 


.. 


Co 
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The Bakons of the Exchequer, &c. 


In Hilary Term, 1726. 
. Eafter, Trinity, Michaelmas and Hilary Terms, 1927. 
Eafter, Trinity, Michaelmas and. Hilary Terms, 1728. 
And in Eaſter, Trinity and * Terms, 1729. 


Sir Thomas Pengelly, Knt. Lord Chief Baron. 
Sir Bernard Hale, "Ka. | 
Sir Lawrence Carter, Ent, | Barons. 

Sir John Comyns, n | 
Sir Philip Yorke, Knt. Attorney General. 
Charles Talbot, Eſq; Solicitor General, 


In Hilary Term, 1729. 


Sir Thomas Pengelly, Knt. Lord Chief Baron. 
Sir Lawrence Carter, Knt. 4 Bar | 
Sir John Comyns, Kat. nog 
Sir Philip Yorke, Knt. Attorney General. 
Charles Talbot, Eſq; Solicitor General. 


In Eaſter, Trinity, Michaelmas and Hilary Terms, 1730. 
Eafter, Trinity, Michaelmas and Hilary Terms, 1731. 
Eaſter, Trinity, Michaelmas and Hilary Terms, 1732. 
And in * Trinity Terms, 1733. 


Sir James Reynolds, Knt. Lord Chief Baron. 
Sir Laurence Carter, Knt. 

Sir John Comyns, Knt. 0 Barons. 

Sir William Thompſon, Knt. _ 

Sir Philip Yorke, Knt. Attorney e 
Charles Talbot, Eſq; Solicitor General. 


In Micbaelmas T erm, 173 3. | 


Sir * Reynolds, Knt. Lord Chief Baron. 
Sir Lawrence Carter, Kant. 

Sir John Comyns, Kant, f Barons, 

Sir William Thompſon, Knt. 

Charles Talbot, Eſq; Solicitor General. 
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In Hlary Term, 1733. 
Ealer, 7. rimty, Michaelmas and Hilary Terms, 1734. 
And Egfer, Trinity and Miabacimas Terms, 1735. 


dir Fames Reynolds, Knt. Lord Chief Baron. 
| Sir Comyns, Knt. Barons. 

| Sir William Thompſon, Knt. 

| | Mills, T5 e 
| udley Ryder, Eſq; Solicitor General. 
YZ 


In Hilary Tom, 1735. 
And Eaſter, Trinity and Michaelmas, 1736. 


Sir James Reynolds, Kant. Lord Chicf Baron. 
Sir Lawrence Carter, Kant. 


Sir Wilkam Thompſon, Ent. | Barons. 
Sir William Forteſcue, Knt. 


Jubn Willes, Eſq; Attorney General. 
Dany Ryder, Eſq; Solicitor General. 


In Hilary Term, 1736. 
| Eafter, Trinity, Michaclmas and Hilary Terms, 1737. 
And in Egfter and Trinity Terms, 1738. 


Sir James Reynolds, Knt. Lord Chief Baron. 
Sir Lawrence Garter, Kant. { 
Barons 


Sir William on, Knt. + 
Sir Wilkam Furteſcue, — 2 | 
Dudley Ryder, Eſq; General. 
TFobn Strange, Eſq; Solicitor General. 


In Michaelmas and Hilary Terms, 1738. 
And in Egafter and Trinity Terms, 1739. 


Sir Jabm Comyns, Knt. Lord Chief Baron. 
Sir Lawrence Carter, Knt. 
| Barons 


Sir Wilam Thompſon, Knt. 
Sir Thomas Pant Ent, 


Dudley Ryder, Eſq; Attorney General. 
Jabn Strange, Eſq; Solicitor General. 
4 


The BaKkoNs of the Exchequer, &c. 


In Michaelmas and Hilary Terms, 1739. 


Sir John Comyns, Knt. Lord Chief Baron. 
Sir Lawrence Carter, Knt. 

.Sir Thomas Parker, Knt. Barons. 
Martin Wright, Eſq; 

Dudley Ryder, Eſq; Attorney General. 
Jabn Strange, Eſq; Solicitor General. 


In Eafter and Trinity Terms, 1740. 


Sir Jahn þ Kat. Lord Chief n 
Sir Lawrence ( er, Knt. ' "Fs BA 
Martin * Fi | Bacors.. 0 
James Reyno 


Sir Dudley R Kat. AG : 
Sr Day Bod, Þ Knt. Solicitor General.” 


In Michaelmas, Hilary and Eafter Tem, i740. 


Sir Ednund Probyn, Knt. Lor 1 Chief Baron. | 
Sir Lawrence Carter, 'Knt, 
Barons, 


Sir James Reynolds, Kat: | | 
Sir Thomas Abney, Knt. 
Sir Dudley Ryder, Knt. Anomney Gebel. 
Sir Jabn Strange, Kat. Solicitor General. 


F I N I 8, 


* E R R A T A 


Page 5, Margin Live 9, for 269. read 271. 
"> L. 5, for Tirbes r. Tithe. _ af 

9, M. L. 10, for 317. r. 3 19. 

33, L. 12, for become r. became. 

37, M. L. 15, for Bill r. an Anſwer. 

49, M. L. 5, dele Po, Pl. 98. M. L. 9, for 260. r. 261, 
53, M. L. 18, for 383. r. 387. 

58, M. L. 14, dele Ante Pl. 80. 

97, M. L. 10, for 296. r. * 

99, L.. 31, dele Lord Chief. - 

105, M. L. 13, for 293. r. 295. 

129, M. L. 1, for 392. r. 396. 

140, M. L. 13, for 279. r. 281. 

141, M. L. 15, for 267. r. 268. 

177, L. 23, caret Ape. f 

186, M. L. 15, for 319. r. 321. 

227, M. L. 9, for 3 18. r. 320,--M, L. Io, for 353. r. 355; 

306, L. 14, for be r. the. 
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